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Foreword

The Children’s Court of New South Wales is a specialist jurisdiction for children and young
people who are subject to care applications, criminal charges, applications for Apprehended
Violence Orders and Compulsory Schooling Orders.

The Children’s Court Resource Handbook provides information about practices, procedures
and policies that impact the children, young people, families and carers who appear before
the court. It is intended to assist registrars, magistrates, judges and lawyers who appear in the
Children’s Court. Hopefully it will be useful for others who have an interest in the Children’s
Court jurisdiction.

The Resource Handbook provides articles, checklists, summaries and references to relevant
case law and legislation to assist practitioners and decision makers in high quality consistent
and effective practice in the Children’s Court jurisdiction.

The Resource Handbook is reviewed and updated at regular intervals and when there is a
significant change to law or practice. The Children’s Court and the Judicial Commission of
NSW welcome feedback on the scope and content of the Resource Handbook and suggestions
for improvement to ensure it remains beneficial for users.

Her Honour Judge Ellen Skinner
President of the Children’s Court,
Children’s Court of New South Wales
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Disclaimer

The Children’s Court of NSW Resource Handbook contains information prepared and collated
by the Judicial Commission of NSW (the Commission).

The Commission does not warrant or represent that the information contained within this
publication is free of errors or omissions. The Resource Handbook is considered to be correct
as at the date of publication, however, changes in circumstances after the time of issue may
impact the accuracy and reliability of the information within.

The Commission takes no responsibility for and makes no representation or warranty
regarding the accuracy, currency, reliability and correctness of any information provided to the
Commission by third parties.

The Commission, its employees, consultants and agents will not be liable (including, but not
limited to, liability by reason of negligence) to persons who rely on the information contained
in the Resource Handbook for any loss, damage, cost or expense whether direct, indirect,
consequential or special, incurred by, or arising by reason of, any person using or relying on
the publication, whether caused by reason of any error, omission or misrepresentation in the
publication or otherwise.
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How to use this Resource Handbook

The Children's Court of NSW Resource Handbook, or any section of it, can be read in its entirety
or sections selected as the need arises.

The Resource Handbook is available online only. To enable speedy access, a detailed
Contents list and cross-references in the text are hyperlinked to enable immediate access to
the linked section of the Resource Handbook. Also all statutes, regulations and rules, and their
provisions, cases, and court practice notes referred to in the text have been hyperlinked.

Your feedback
The Children’s Court of NSW and the Judicial Commission of NSW welcome your feedback
on how the Resource Handbook could be improved.

We are particularly interested in receiving relevant practice examples (including any relevant
model directions) that you would like to share with other judicial officers.

In addition, you may discover errors, or wish to add further references to legislation, case
law, specific sections of other Bench Books, discussion or research material.

Please send your comments, by email, to the Editor — Children’s Court of NSW Resource
Handbook at: benchbooks@judcom.nsw.gov.au

Alternatively, you could send mail to the Judicial Commission of NSW at:

GPO Box 3634
Sydney NSW 2001

CCRH 1 iX JUN 13
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[1-1000] Introduction to the Children’s Court*

Last reviewed: June 2024

The Children’s Court of NSW is a unique specialist court that deals predominantly with youth
crime and the care and protection of children and young persons. It is established and governed
by the Childrens Court Act 1987 and derives its jurisdiction principally from the Children's
(Criminal Proceedings) Act 1987, the Young Offenders Act 1997, and the Children and Young
Persons (Care and Protection) Act 1998. 1t also has the youth parole jurisdiction, pursuant to
the Children (Detention Centres) Act 1987.

A brief history

The Children’s Court of NSW is one of the oldest children’s courts in the world. It is a specially
created stand-alone jurisdiction whose origins can be traced back to 1850.

Historically, the criminal law did not distinguish between children and adults, and children
were subject to the same laws and same punishments as adults and were dealt with in adult
courts.

Indeed there were a number of children under 18 years transported to NSW in the First Fleet
of 1788 as convicts.

The precise number of convicts transported is unclear, but among the 750—780 convicts, there
were 34 children under 14 years of age and some 72 young persons aged 15-19.1

The first special provision in NSW recognising the need to treat children differently was
the Juvenile Offender Act 1850.2 This legislation was enacted to provide speedier trials and to
address the “evils of long imprisonment” of children.

*  Derived from an address by his Honour Judge Peter Johnstone, then President of the Children’s Court of NSW,
NSW Bar Association CPD Conference, 30 March 2019, Sydney Hilton, Sydney.
1 State Library of NSW Research Guides, “First Fleet Convicts” at www.sl.nsw.gov.au, accessed 15/5/23.

2 14 Vic No II, 1850.
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[1-1020]

[1-1000] Jurisdiction

Then, in 1866, further reforms were introduced, including the Reformatory Schools Act
1866,3 which provided for the establishment of reformatory schools as an alternative to prison,
and the Destitute Children Act 1866,4 under which public and private “industrial schools” were
established, to which vagrant and destitute children could be sent.5

Since those early beginnings there was a steady, albeit piecemeal, progression of reform
that increasingly recognised and addressed the need for children to be treated differently and
separately from adults in the criminal justice system.

Ultimately, in 1905, specialist, discrete Children’s Courts were established at Sydney,
Newcastle, Parramatta, Burwood and Broken Hill. Two “Special Magistrates” appointed from
the ranks of existing magistrates commenced sitting at Ormond House, Paddington in October
1905.

Since then, the idea of a separate specialist jurisdiction to deal with children has prospered
and developed until the present time.

Over that time the legislation that governs the way in which the Children’s Court deals
with cases has become more complex but the fundamental principle upon which the court was
established remains the same: that children should be dealt with differently, and separately from
adults.

The Children’s Court today

In 2024, the Children’s Court of NSW consists of a President, 16 specialist Children’s
Magistrates and 14 Children’s Registrars. There are four courts specifically designated as
Children’s Courts located at Parramatta, Surry Hills, Woy Woy and Broadmeadow.

Specialist Children’s Magistrates also deal with Children’s Court cases at shared Local Court
facilities at Campbelltown, Dubbo, Sutherland, Wyong and in the Illawarra, Hunter, Mid-North
Coast, Northern Rivers, Western and Riverina regions as well as Moss Vale and Goulburn. In
rural and regional areas outside these locations, the sittings of the Children’s Court coincide
with the sittings of the Local Court and are conducted by Local Court Magistrates.

The President of the Children’s Court is a District Court judge who has judicial leadership and
other, statutory responsibilities as prescribed by the Children’s Court Act 1997, which include
the administration of the court and the arrangement of sittings and circuits; the appointment
of Children’s magistrates in consultation with the Chief Magistrate; convening meetings of
Children’s magistrates and overseeing their training; convening and chairing meetings of the
Advisory Committee which is responsible for providing advice to the Attorney General and
Minister for Family and Community Services; and conferring regularly with community groups
and social agencies on matters involving children and the court.

The current President is her Honour Judge Ellen Skinner.

Introduction to new Children’s Court magistrates
Last reviewed: June 2024

Welcome to the Children’s Court of NSW.

30 Vic No IV, 1866.
30 Vic No 11, 1866 (otherwise known as the Industrial Schools Act 1866).
5 R Blackmore, “History of children’s legislation in New South Wales — the Children’s Court”, extracted from
R Blackmore, The Children’s Court and community welfare in NSW, Longman Professional, 1989.
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Jurisdiction [1-1020]

We hope the material in the Children’s Court of NSW Resource Handbook (the Resource
Handbook) will be useful for your induction into the field. Please remember that your colleagues
are very happy to help and you should not feel awkward about asking.

The Resource Handbook has been divided into two main types of matters that you will need to
address — care and protection matters (from [2-1000]{f) and criminal matters (from [8-1000]fY).
Some common issues are highlighted here but proceed to the type of matter you are dealing
with to access resource material on specific issues, applicable Acts and Regulations, relevant
court practice notes, important cases, useful articles, papers and information available in other
media, such as podcasts.

Care and protection matters

Emergency care and protection orders, made under ss 43—45 Children and Young Persons (Care
and Protection) Act 1998 are common and it is worth discussing the procedure with someone
before you embark on a care day.

Criminal matters

The Children’s Court is the State Parole Authority for most parolees who are sentenced for
offences committed when they were under 18 years of age (see s 40 Children (Detention
Centres) Act 1987). This jurisdiction is exercised by any Children’s Court magistrate (but not
a Local Court magistrate sitting in the Children’s Court): s 41. Parole matters are dealt with
only at Parramatta.

Judicial Commission of NSW Bench Books

The Local Court Bench Book, which has basic information about both care and protection
matters and criminal matters, provides a useful introduction: links will be provided under the
relevant headings in the Resource Handbook.

The Sentencing Bench Book has a chapter on the Children (Criminal Proceedings) Act 1987.
The chapter refers to the leading cases involving this piece of legislation and other helpful
material. You may access these bench books from here or from relevant points within the
Resource Handbook.

Legislation

For your convenience, legislation to all the relevant pieces of legislation has been hyperlinked
within this Resource Handbook. The hyperlinks are to the JIRS collection of legislation. If you
wish to access hard copies of the legislation, apart from printing out the relevant provision,
you may wish to check the 4 volume looseleaf LexisNexis publication Criminal Practice and
Procedure NSW, which is available within the court.

Other sources of information

Children’s Law News

A further source of help in care matters especially is Children’s Law News, which you can
access online or receive by email. Children’s Law News contains judgments which may be of
assistance, as well as articles and news regarding such areas as legislative change and practice
matters. You are strongly encouraged to read all the issues of CLN to-date.

Criminal Law News from LexisNexis

This 16 page newsletter can be used to keep up-to-date with current developments in criminal
law.
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Useful websites

The following websites are helpful:

Australian Institute of Family Studies
Australian Institute of Criminology
NSW Bureau of Crime Statistics and Research

National Drug and Alcohol Research Centre
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Removal of child into care and protection .................cccccoeviiiiieiiiiieeeiceee e, [2-1040]

Aboriginal and Torres Strait Islander principles ................ccoooiiiiiiiniiiiniiiinens [2-1060]
Identification of Aboriginal children ............coccooiiiiiiiiiiii e [2-1065]
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Islander ChIldren .........cccvieeiiiiiiieee e e [2-1070]

Permanency planning ..ot [2-1080]
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Note: All references to sections in this chapter are, unless otherwise stated, references to
sections in the Children and Young Persons (Care and Protection) Act 1998 (the Care Act).
Where “child” is referred to herein, the reference also includes a “young person”.

Care and protection jurisdiction of the Children’s Court
Last reviewed: June 2024

Care and protection proceedings in the Children’s Court are governed substantively and
procedurally by the Children and Young Persons (Care and Protection) Act 1998 (Care Act).
The Care Act is to be administered under the principle that, in any action or decision concerning
a particular child or young person, the safety, welfare and well-being of the child or young
person are paramount: s 9(1). Decisions in care proceedings, at first instance and on appeal,
are to be made consistently with the objects, provisions and principles provided for in the Care
Act, and where appropriate, the United Nations Convention on the Rights of the Child 1989
(CROC).1 The objects of the Care Act are set out in s 8 and principles for its administration are
inss 9,9A, 10, 10A, 11, 12, 12A and 13.

1 Re Tracey (2011) 80 NSWLR 261; Re Henry [2015] NSWCA 89 at [208]ff.
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[2-1010]

Care and protection matters
[2-1005] Overview

The Act applies to children who ordinarily live in NSW, are present in NSW, have a sufficient
connection to NSW, or are subject to an event or circumstances occurring in NSW that gives rise
to a report, including those outside of NSW: s 4(1), (2). Section 4(3) provides a list of factors
which may be considered in determining whether a child has a sufficient connection to NSW.

The special principles of self-determination and participation to be applied in matters
regarding the care and protection of Aboriginal and Torres Strait Islander children are found in:
ss 11, 12, 12A and 13. See further [2-1060] below. Issues relating to Aboriginal children need
to be considered in each phase of judicial decision-making.

Where caseworkers, who act on behalf of the Secretary of the Department of Communities
and Justice (DCJ), assess that it is no longer safe for a child or young person to remain living
with one or both of their parents or their current carer, an application must be made to the
Children’s Court for court orders to ensure the safety, welfare and wellbeing of the child or
young person.

“Unacceptable risk” of harm test
Last reviewed: February 2024

In making determinations regarding removal, restoration, custody, placement and contact, the
legal test to be applied is that of “unacceptable risk” of harm to the child(ren) concerned: M
v M (1988) 166 CLR 69 at [25]; Re Tanya [2016] NSWSC 794 at [69]. A positive finding of
an allegation of harm having been caused to a child should only be made where the court is
so satisfied according to the relevant standard of proof, with due regard to the matters set out
in Briginshaw v Briginshaw (1938) 60 CLR 336. An unexcluded possibility of past harm to a
child is capable of supporting a conclusion that the child will be exposed to unacceptable risk
in the future from the person concerned. When considering the issue of unacceptable risk, with
a focus on the safety, welfare and wellbeing of the child, a finding of fact to the Briginshaw
civil standard is not relevant: Isles & Nelissen [2022] FedCFamC1A 97 at [6].2 Whether there
is an “unacceptable risk” of harm to the child is to be assessed from the accumulation of factors
proved: Johnson v Page [2007] FamCA 1235. The court must examine what the future might
hold for the child, and if a risk exists, assess the seriousness of the risk and consider whether
that risk might be satisfactorily managed or otherwise ameliorated.3

See further Local Court Bench Book at [40-000] Objects and principles of the Act.

Principle of active efforts

Last reviewed: February 2024

Relevant legislation: Care Act, ss 3, 9A, 63, 79AA(2)(c), 83(3A)(b), (5B)(b), 83A(2)(a), 266

For applications made on or from 15 November 2023, subject to the “paramountcy principle”,
functions under the Act must be in accordance with the principle of active efforts: s 9A(1), (5);
Sch 3 Pt 14 cl 57(2)(a).

This principle provides that DCJ must make active efforts to both prevent a child or young
person entering out-of-home care s 9A(2)(a)) and for a child who has been removed, to make
active efforts to restore the child to their parents or if that is not practicable or in the child’s best
interest to be restored, to place the child with family, kin or community: s 9A(2)(b).

2 The Isles & Nelissen decision has been followed in the Children’s Court: Department of Communities and Justice
(DCJ) v Janet and Xing-fu [2022] NSWChC 7.
3 See further P Johnstone, “Care appeals from the Children’s Court” at [17-4000].
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Care and protection matters
Overview [2-1015]

Under this principle, DCJ must ensure that active efforts are timely, practicable, thorough
and culturally appropriate and purposeful and aimed at addressing the grounds on which the
child or young person is considered to be in need of care and protection and conducted in
partnership with the child or young person and the family kin and community of the child or
young person, amongst other things, and can include providing, facilitating or assisting with
access to support services and other resources — considering alternative ways of addressing
the needs of the child, family, kin or community if appropriate services or resources do not exist
or are not available: s 9A(3), (4).

DCIJ has set out what “active efforts look like in practice”:4

e involving families and support networks much earlier in the process, from assessment
through to case closure

e using family-led decision-making processes, including Aboriginal Family-Led Decision
Making (AFLDM) to guide assessments, planning, and care and restoration decisions

 informing families about their legal rights and supported to access independent legal advice
at multiple stages throughout the involvement with the child protection system

e using alternative options to removal including Parent Responsibility Contracts, Parent
Capacity Orders, Temporary Care Arrangements and Alternative Dispute Resolution

» referring families to relevant services, supporting their engagement, and monitoring their
progress

o timely restoration casework to prevent children from drifting in care and improve support
for parents

» ensuring children in care are supported to maintain connection to family and culture

o making cultural plans for Aboriginal children. There are additional requirements for
permanency plans, including evidence of compliance with the Aboriginal and Torres Strait
Islander Child Placement Principle

e ongoing support and monitoring of family time to ensure children in care maintain
connections to their parents, siblings, and extended family and support network.

Evidence of active efforts etc

Last reviewed: February 2024

For applications made on or from 15 November 2023, s 63 Care Act mandates that in making
a care application, DCJ must provide evidence to the court of:

(a) the active efforts made before the application was made and the reasons the active efforts
were unsuccessful

(b) the alternatives to a care order considered before the application was made and the reasons
the alternatives were not considered appropriate.

The active efforts made by DCJ must be made in accordance with the “principle of making
active efforts” defined in s 9A (see [2-1010], above).

4  Department of Communities and Justice, “Family is Culture, New Laws” accessed 11/12/23.
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Underpinning this, and of particular importance, is the principle contained in s 9(2)(c) which

provides:

In deciding what action it is necessary to take (whether by legal or administrative process) in order
to protect a child or young person from harm, the course to be followed must be the least intrusive
intervention in the life of the child or young person and his or her family that is consistent with
the paramount concern to protect the child or young person from harm and promote the child’s
or young person’s development.

The Family is Culture review report5 (FiC Report) considered that Children’s Court magistrates
are uniquely placed to scrutinise the pre-entry into care casework of DCJ caseworkers and made
recommendations to that effect.6 It is important that DCJ provides sufficient information to the
court about what prior alternative actions were considered and taken before children enter care.
These include:

5

6

Parent responsibility contracts (PRC): ss 38A-38E. A PRC is an agreement between DCJ
and a child’s parents that contains provisions to support the improvement of parenting skills
of the primary care-givers and to encourage them to accept greater responsibility for the
child. A PRC may make provision for attendance at a substance abuse centre, counselling,
behavioural and financial management courses, and for the monitoring of compliance with
the terms of the PRC. Note that a breach of a PRC does not give rise to a presumption that
a child is in need of care and protection. The applicability of PRCs extends to expectant
parents: s 38A(1)(b). See further at [17-5000] Child protection legislative reforms.

Parent capacity orders (PCO): ss 91A-911. PCOs, defined in s 91A, can be made on
application by DCIJ or by the Children’s Court on its own initiative if it determines under
s 90A that a prohibition order has been breached: s 91B. The court must be satisfied that there
has been an identified deficiency in the parenting capacity of a parent or primary care-giver
that has the potential to place the child or young person at risk of significant harm and it
is reasonable and practicable to require the parent or primary care-giver to comply with the
order. The court must be satisfied that the parent or primary care-giver is unlikely to attend
or participate in the program, service or course or engage in the therapeutic service required
by the order unless the order is made: s 91E(1). The Children’s Court can make a PCO by
consent: s 91F. See further Local Court Bench Book at [40-180] Parent capacity orders.

Temporary care arrangements (TCA): ss 151-152. DCJ may make a TCA for a child that
DCIJ has care responsibility for if DCJ is of the opinion the child is in need of care and
protection: s 151. An authorised carer looks after a child for a period of up to three months
(with an option for the period to be extended by a further three months): s 152(1)(c). A
temporary care arrangement can generally only be made with the consent of a parent of the
child; and can only be made when a permanency plan involving restoration is in place or if
the parents are incapable of consenting: s 151(3).

M Davis, Family is Culture review report: Independent review of Aboriginal children in OOHC, 2019, p 250,
accessed 11/12/23.
ibid, pp xxxiv; xlvi; 211.
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o Dispute resolution conferences (DRC): s 65 provides that the Children’s Court may refer
the application to a Children’s Registrar to be dealt with before or at any stage of the care
application. The Children’s Registrar is to act as a conciliator between the parties or persons
specified in s 86(1A)(Db).

o Family group conferences: Family group conferencing is a form of ADR promoted by DCJ
to bring family members together with an impartial facilitator to make a plan for their child
or young person. Section 65A of the Care Act empowers the Children’s Court to make an
order that the parties to a care application participate in an alternative dispute resolution
process (external ADR) in relation to the proceedings before the Court or any aspect of those
proceedings. See further Children’s Court of NSW Practice Note No 3 “Alternative Dispute
Resolution Procedures in the Children's Court”.

Section 63(5) provides that: “If the Children’s Court is not satisfied with the evidence provided
by the Secretary under subsection (1), the Court must not take either of the following actions
unless the Court is satisfied that taking the action is in the best interests of the safety, welfare
and well-being of the child or young person—

(a) dismiss a care application in relation to the child or young person,

(b) discharge the child or young person from the care responsibility of the Secretary [emphasis
added].”

Section 63 gives effect to Recommendation 54 of the FiC Report. This amendment applies to
both Aboriginal and non-Aboriginal children and includes the above mechanism for the court to
dismiss a decision about the care application until it is satisfied that DCJ had made active efforts.

Culture
Last reviewed: February 2024

The need to take account of culture is enshrined in the Children and Young Persons (Care and
Protection) Act 1998 (Care Act). Subject to the paramount principle in s 9(1) of the Care Act,
s 9(2)(b) provides that:

in all actions and decisions made under this Act (whether by legal or administrative process)
that significantly affect a child or young person, account must be taken of the culture, disability,
language, religion and sexuality of the child or young person and, if relevant, those with parental
responsibility for the child or young person.

Where Aboriginal and Torres Strait Islander children and young people are involved in care
applications and casework under the Act, including cultural planning, permanency planning and
placement decisions, the five elements of the Secretariat of National Aboriginal and Islander
Child Care (SNAICC) Aboriginal and Torres Strait Islander Children and Young Persons
Principle (ACPP) must be applied: see below at [2-1060] and see also Family is Culture review
report.7

The Winha-nga-nha List (commenced 4 September 2023) is a dedicated court list for Aboriginal
and or Torres Strait Islander families involved in care and protection cases at Dubbo Children’s
Court. The List was developed following a co-design process with Aboriginal community

7 M Davis, Family is Culture review report: Independent review of Aboriginal children in OOHC, 2019, pp 247-251,
accessed 11/12/23.
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representatives and key stakeholders in response to Recommendation 125 of the Family is
Culture review report. A factsheet is available here. See also [15-1000] NSW Youth Koori
Court and Winha-nga-nha list, Dubbo

Family is Culture review report
Last reviewed: June 2024

The 2019 Family is Culture review report® (FiC Report) to the NSW Government, chaired by
Professor Megan Davis, is an independent review of Aboriginal children and young people in
out-of-home-care (OOHC). The report made 125 recommendations to address why Aboriginal
children and young people are disproportionately represented in OOHC in NSW. Several of
those recommendations are directed to Children’s Court Magistrates in their decision-making
in the care and protection jurisdiction. These include:

e Recommendation 55: “The Children’s Court of NSW should update its internal judicial
guidance to ensure Magistrates require the Department of Communities and Justice to
provide information to the Court about what prior alternative actions were considered and
taken before children entered care.”

e Recommendation 80: “The Judicial Commission should, in conjunction with the President
of the Children’s Court, develop educational materials for all judicial officers about the
identification and de-identification of Aboriginal children in judicial proceedings.”

e Recommendation 82: “The Judicial Commission should, in consultation with the Children’s
Court of NSW and the NSW Child, Family and Community Peak Aboriginal Corporation
(AbSec), design and implement an ongoing program of judicial education for Magistrates
regarding the intent and elements of the Aboriginal Child Placement Principle, as well as
how judicial decision-making may help to support their implementation.”

e Recommendation 114: “The Judicial Commission should, in partnership with Aboriginal
educators, provide opportunities for further education to Children’s Court of NSW
Magistrates and staff regarding the research on intergenerational trauma, the effects of
colonisation, domestic violence, poverty, substance abuse and mental health issues that may
affect Aboriginal parents’ interactions with the Court.”

The Children’s Court continues to strive to meet the report’s other recommendations directed
to it. In 2022, the Court published Practice Note 17 “Designated Agencies in Children's Court
care proceedings” to allow magistrates to utilise powers under s 85 of the Care Act to direct
service provision in restoration cases in line with Recommendation 115. The Court has also
developed the Winha-nga-nha List (commenced 4 September 2023) in Dubbo in line with
Recommendation 125. A third Youth Koori Court was established in Dubbo and commenced
on 24 March 2023. See [15-1000] NSW Youth Koori Court and Winha-nga-nha list, Dubbo.

The government’s response in Family is Culture legislative recommendations: Consultation
findings report,® led to the Children and Young Persons (Care and Protection) Amendment
(Family is Culture) Act 2022, which partially commenced on 25 November 2022, with the
remainder commencing on 15 November 2023.10

8 M Davis, Family is Culture review report: Independent review of Aboriginal children in OOHC, 2019, accessed
11/12/23.

9  DCJ, Family is Culture legislative recommendations: Consultation findings report, September 2022, accessed
11/12/23.

10 LW 10 November 2023.
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Care plans
Last reviewed: February 2024

Section 78(2) of the Care Act requires:

(a) the allocation of parental responsibility between the Minister and the parents of the child or
young person for the duration of a period for which the child or young person is removed
from the care of the child or young person’s parents,

(b) the kind of placement proposed to be sought for the child or young person, including—

(1) how itrelates in general terms to permanency planning for the child or young person,
and

(i) the interim arrangements proposed for the child or young person pending permanent
placement and the timetable proposed for achieving a permanent placement,

(c) the arrangements for contact between the child or young person and the child or young
person’s parents, relatives, friends and other persons connected with the child or young
person,

(d) the agency designated to supervise the placement in out-of-home care,

(e) the services that need to be provided to the child or young person.

The Children and Young Persons (Care and Protection) Regulation 2022 sets out at Sch 3(1)
further mandatory requirements:

(1) In addition to the matters specified in the Act, section 78(2) a care plan must include the
following—
(a) the date the plan is made,
(b) the method used to obtain the views of—
(1) the parents of the child or young person, and
(i1) the child or young person,
(c) whether the persons who gave a view under (b) were spoken to separately or together,

(d) for the agency or body with overall responsibility for coordinating the plan and the
delivery of services to the child or young person and the child or young person’s family

(1) the name of the agency or body and the relationship the agency or body has to
the child or young person, and

(i) the responsibilities of the agency or body under the plan, and

(ii1) the initial date on which the agency or body must assess the progress of the plan
and the frequency of subsequent assessments,

(e) for each other person, agency or body participating in the plan—

(1) the name of the person, agency or body and the relationship the person, agency
or body has to the child or young person, and

(i) the responsibilities of the person, agency or body under the plan and the
approximate period during which the responsibilities are to be carried out,

(f) the resources required to provide the services that need to be provided to the child or
young person and the availability of the resources,
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(2
(h)

(1)
G

the plans or arrangements to meet the education and training needs of the child or
young person,

whether the contact arrangements for the child or young person may require an
application for a contact order under the Act, section 86,

the indicators to be used to assess the success of the plan,
if restoration of the child or young person is to be considered at a later time—

(1) the goals to be achieved by the parents to facilitate restoration, having regard to
the child or young person’s age and developmental needs, and

(i) the approximate period during which the goals are to be achieved.

The Children and Young Persons (Care and Protection) Regulation 2022 sets out at Sch 3(2)
matters to be included:

(1) A care plan must contain the following information relevant to the circumstances of the
child or young person—

(a)
(b)

(©)
(d)
(e)

(H
(2

(h)
(@)

W)

(k)

)

the family structure and significant family and other relationships of the child or young
person,

the relationship between the child or young person and the child or young person’s
parents,

the history, development and experience of the child or young person,
the cultural and linguistic background and religion of the child or young person,

whether the child or young person is of Aboriginal or Torres Strait Islander descent
and, if so, the communities the child or young person identifies with,

the principal language spoken in the family home of the child or young person,

issues of social, cultural, educational or economic significance in relation to the child
or young person or the child or young person’s family,

the nature of the relationships between members of the child’s or young person’s
family and the capacity of the parents to adapt or deal with circumstances affecting
the family,

a disability of the child or young person,

the views of the following about the services that need to be provided to the child or
young person and the child or young person’s family—

(1) if practicable—the child or young person,
(i) the parents of the child or young person,
(ii1) the Secretary,

if for paragraph (j)(i) the views of the child or young person were not obtained—the
reasons the views of the child or young person were not obtained,

if for paragraph (j)(ii) the views of the parents of the child or young person could not
be obtained—the reasons the views of the parents of the child or young person could
not be obtained,

(m) other matters the Secretary considers appropriate.
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(2) The care plan must be accompanied by a copy of a relevant report on the health, educational
or social well-being of the child or young person that, in the opinion of the Secretary, should
be considered by the Children’s Court.

(3) The care plan must refer to the views of a person who has expressed disagreement with
a provision of the plan.

The Children and Young Persons (Care and Protection) Amendment (Family is Culture)
Act 2022 inserted s 78(2A) into the Care Act (commenced 15 November 2023) to mandate
additional requirements for a care plan made for an Aboriginal or Torres Strait Islander child
or young person.

A care plan for an Aboriginal or Torres Strait Islander child or young person must include:

(a) (1) the child’s or young person’s connection with their Aboriginal or Torres Strait
Islander family and community

(i1) the child’s or young person’s Aboriginal or Torres Strait Islander identity

a cultural plan that sets out how the following will be maintained and developed—

The care plan must be developed in consultation with the child or young person, their parents
family and kin and relevant Aboriginal and Torres Strait Islander organisations: s 78(2A)(b).
The care plan must also address how the plan has complied with the ACPP (s 12A of the Care
Act)) and the Aboriginal and Torres Strait Islander Placement Principles in s 13 of the Care
Act: s 78(2A)(c).

Cultural care planning mandate
Last reviewed: February 2024

The purpose of DCJ’s cultural care planning mandate is “to acknowledge the continued trauma
and impact of colonisation, racism and the forced removal of Aboriginal children”.11 For every
Aboriginal or Torres Strait Islander child and every child with a cultural and linguistically
diverse background, including an asylum seeker, refugee and new migrant child, it aims to
ensure that the DCJ work with the child or young person, their family and community to support
them to meet a child’s cultural needs, maintain and enhance a child’s connection to family,
country, community and culture (including language).12

Removal of child into care and protection
Last reviewed: February 2024

For commentary on the “establishment” phase under ss 71(1) and 72(1) of the Children and
Young Persons (Care and Protection) Act 1998, see Local Court Bench Book at [40-060] The
“establishment” phase. See further, Local Court Bench Book at [40-080] The “placement”
or “welfare” phase.

Aboriginal and Torres Strait Islander principles
Last reviewed: February 2024

The Aboriginal and Torres Strait Islander principles are contained in Ch 2, Pt 2 of the Children
and Young Persons (Care and Protection) Act 1998 (Care Act). These include s 11: that

11 DCIJ, “Identity and culture casework practice mandate: Case planning for culture”, 9 August 2021.
12 ibid.
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Aboriginal and Torres Strait Islander people are to participate in the care and protection of their
children with as much self-determination as is possible and s 12 that provides for Aboriginal
and Torres Strait Islander participation in decision-making.

Section 12A sets out the Aboriginal and Torres Strait Islander Children and Young Persons
Principle (ACPP).13 The ACPP must be applied in care applications and casework under the
Care Act, including cultural planning, permanency planning and placement decisions: s 12A.
They also govern how Aboriginal and Torres Strait Islander family members, kinship groups,
representative organisations, relevant Aboriginal Community Controlled Organisations and
communities participate in decision-making under the Care Act: Family is Culture legislative
recommendations: Consultation findings report.14

The Family is Culture review report15 notes that the ACPP is not simply a hierarchy of options
for the physical placement of an Aboriginal child in OOHC. The ACPP is one broad principle
made up of five elements aimed at enhancing and preserving Aboriginal children’s sense of
identity, as well as their connection to their culture, heritage, family and community: s 12A(2).16

Proper implementation of the ACPP requires an acknowledgement that the cultural identity
of an Aboriginal child is “intrinsic” to any assessment of what is in the child’s best interests:
Secretary of the Department of Communities and Justice (DCJ) and Farmer [2019] NSWChC
Sat[116], [117].

Section 12A(2) of the Care Act, as amended by the Children and Young Persons (Care and
Protection) Amendment (Family is Culture) Act 2022 (the Amendment Act), sets out the five
elements which make up the Aboriginal and Torres Strait Islander Children and Young Persons
Principle:

(a) prevention
(b) partnership
(c) placement
(d) participation, and

(e) connection,

which apply to the administration of the Act, as relevant to the decision being made, in relation
to Aboriginal and Torres Strait Islander children and young persons: s 12A(1), (3).

These are aimed at enhancing and preserving Aboriginal children’s sense of identity, as well
as their connection to their culture, heritage, family and community: Second Reading Speech,
Legislative Council, Children and Young Persons (Care and Protection) Amendment (Family
is Culture) Bill 2022; Family is Culture review report.17

13 Note, “ACPP” is used as an abbreviation in the FiC report and other “scholarly and grey” literature to refer to
the principle set out in s 12A.

14 DCIJ, Family is Culture legislative recommendations: Consultation findings report, September 2022, p 23,
accessed 11/12/23.

15 M Davis, Family is Culture review report: Independent review of Aboriginal children in OOHC, 2019, pp 248-251,
accessed 11/12/23.

16 ibid p 250. See also, Second Reading Speech, Legislative Council, Children and Young Persons (Care and
Protection) Amendment (Family is Culture) Bill 2022.

17 ibid p 250. See also P Gray, “Beyond placement: realising the promise of the Aboriginal and Torres Strait Islander
Child Placement Principle” (2021) 33 JOB 99.
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Particular principles regarding Aboriginal and Torres Strait Islander children and their special
heritage are enunciated by s 13 and are reflected particularly in ss 78(2A), 78 A(4) and 83A(3).
Broadly speaking, these principles provide that if Aboriginal and Torres Strait Islander children
are to be removed from their parents, they should be placed with (s 13(1)):

o extended family or kinship group members or,
e members of their community or, if that is not practicable

e a member of another Aboriginal and Torres Strait Islander family residing nearby or, as a
last resort

 asuitable person(s) approved by DCJ after consultation with members of the extended family
or kinship group and appropriate Aboriginal and Torres Strait Islander organisations: s 13(1).

Section 5 provides the relevant definitions in relation to the identification of Aboriginal and
Torres Strait Islander children. The decision of Hackett (a pseudonym) v Secretary, Department
of Communities and Justice [2020] NSWCA 83, although relating to the Adoption Act 2000,
provides guidance in respect of the application of s 5. “There is no requirement in order ... to
be an Aboriginal child for the child to have a specified proportion of genetic inheritance” and
“descent is different from race”: Hackett per Leeming JA at [53]; [86]; Adoption Act, s 4(1), (2).

If a child has one Aboriginal and Torres Strait Islander parent and one non-Aboriginal and
Torres Strait Islander parent, the child may be placed with the person with whom the best
interests of the child will be served having regard to the principles of the Care Act: s 13(4).
Arrangements must be made to ensure the child has the opportunity for continuing contact with
the other parents’ family, community and culture: s 13(5).

In determining placement, account is to be taken of the child’s expressed wishes and whether
they identify as an Aboriginal and Torres Strait Islander person: s 13(2).

In relation to placement with non-Aboriginal and Torres Strait Islander persons, no final
order allocating sole parental responsibility for an Aboriginal and Torres Strait Islander child
to a non-Aboriginal and Torres Strait Islander person may be made except after extensive
consultation and with the express approval of the Minister for Aboriginal Affairs and the
Minister for Community Services: s 78A(4).

Further, if an Aboriginal and Torres Strait Islander child is placed with a non-Aboriginal
and Torres Strait Islander carer, the following principles are to determine the choice of a carer

(s 13(6)):

(a) subject to the child’s best interests, a fundamental objective is to be the reunion of the child
with his/her family or Aboriginal and Torres Strait Islander community

(b) continuing contact must be ensured between the child and his/her Aboriginal and Torres
Strait Islander family, community and culture.

The Aboriginal and Torres Strait Islander Child and Young Person Placement Principles
(ATSICPP) under s 13 are an aspect of the important principle in s 9(2)(d) that a child’s cultural
ties should be preserved when they are removed from their family. However, s 13(1) must not be
blindly implemented without regard to the principle of paramountcy and the other objects and
principles set out in ss 8 and 9: Re Victoria and Marcus [2010] CLN 2. In the exceptional case
of Re Victoria and Marcus, the children were placed with carers who were not Aboriginal rather
than their Aboriginal grandparents as the court found there was a real risk the grandparents
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would actively discourage the children from identifying with their Aboriginal cultural links,
“contrary to the whole purpose and spirit of the Aboriginal Placement Principles set out in
s 13(1)”: at [52].

The principles in s 13(1) do not apply to emergency placements to protect a child from serious
risk of immediate harm, or to a placement of less than two weeks duration: s 13(7).

The cultural identity of Aboriginal and Torres Strait Islander children is not a peripheral
consideration in the making of orders, nor is it something that exists in conflict with “best
interests” — it is intrinsic to what is in their best interests.!8

Sections 78 A(4) and 83A(3) also have application: see below at [2-1080].

Note: The definition of statutory out-of-home care means that the application of the ACPP is
not just about court proceedings when having to provide a long-term placement proposal, but
is applicable once an interim order is made or within two weeks of removal of a child from
their parents.19

In relation to the development of cultural care plans (see s 78(2A)) when working with
Aboriginal and Torres Strait Islander children and young people, judicial officers should ensure:
e the minimum number of consultations have occurred and evidence is provided

 that minimum supports are planned for within the cultural care plan

o the child, family, kin and relevant extended family/community consulted and evidence
provided as to their views.

e the plan complies with the permanent placement principles, Aboriginal and Torres Strait
Children and Young Persons Principle (s 12A)) and the placement principles for Aboriginal
and Torres Strait Islander children and young persons set out in s 13.

Identification of Aboriginal children
Last reviewed: February 2024

The late identification, or the de-identification, of children by the Department of Communities
and Justice can have consequences for planning and placement so, in cases where identification
is an issue, the court will be assisted by timely evidence from the parties.

Section 5 of the Care Act defines an Aboriginal child or young person as “a child or young
person descended from an Aboriginal”. An Aboriginal person is defined as having the same
meaning as Aboriginal person has in s 4(1) of the Aboriginal Land Rights Act 1983 as follows:

(a) is a member of the Aboriginal race of Australia, and

(b) identifies as an Aboriginal person, and

(c) is accepted by the Aboriginal community as an Aboriginal person.

The Children’s Court may determine that a child or young person is Aboriginal for the purposes

of the Care Act if the court is satisfied that the child or young person is of Aboriginal descent,
notwithstanding the definition in the Aboriginal Land Rights Act: s 5(2) Care Act.

18 Aboriginal Legal Service (NSW/ACT) Ltd, “Understanding the Aboriginal and Torres Strait Islander child

placement principles as a framework for best practice”, paper presented at the ACWA Conference on Cultural
Identity in Aboriginal children in OOHC, 2020, p 3, accessed 11/12/23; P Gray, ibid.
19 ibid, p 4.
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The legal test for who is an “Aboriginal child” was the subject of some uncertainty. In
Fischer v Thompson (Anonymised) [2019] NSWSC 773, the court held that for a child to be an
“Aboriginal child” for the purposes of the Adoption Act 2000, it was necessary to identify an
ancestor of the child who was “a member of the Aboriginal race of Australia, and identified as
an Aboriginal person, and was accepted by the Aboriginal community as an Aboriginal person.”
However in Hackett (a pseudonym) v Secretary, Department of Communities and Justice [2020]
NSWCA 83, the definition in Fisher was disapproved as being too narrow. The Court of Appeal
held that a child is an Aboriginal child for the purposes of the Adoption Act in circumstances
where evidence established that she or he was descended from the people who lived in Australia
before British colonisation. Further, the court has a discretion under s 4(2) Adoption Act to
determine that a child who qualifies as being of “of Aboriginal descent” is an “Aboriginal child”
even if they or their forebear do not satisfy the three-limb definition in the Aboriginal Land
Rights Act: at [57], [60], [82], [86].

The court in Hackett made clear that there is no requirement in order for a child to be
Aboriginal for the child to have a specified proportion of genetic inheritance (at [53]), and also
made it clear that descent is different from race: at [86].

Although the Hackett decision was specifically directed to s 4(2) of the Adoption Act, the
definition of “Aboriginal” is found in s 4 of the Aboriginal Land Rights Act and referenced in
s 5 of the Care Act and in s 4 of the Adoption Act.

See further [3-1000] Aboriginal and Torres Strait Islander placement principles for a list
of relevant cases which have considered the principle.

Issues arising from de-identification of Aboriginal and Torres Strait Islander children
Last reviewed: February 2024

It is not unusual for Aboriginal families to be reluctant to self-identify to statutory child
protection systems, given justified mistrust of these systems and their treatment of Aboriginal
peoples.20 As the Secretariat of National Aboriginal and Islander Child Care (SNAICC) has
noted, “without correct and early cultural identification, Aboriginal and Torres Strait Islander
children at all levels of child protection involvement are at risk of being deprived of culturally
safe support, case planning and placements”.21

The Family is Culture review report ventilated concerns about the late identification of
Aboriginal children and the de-identification of children resulting in the Aboriginal and Torres
Strait Islander Children and Young Persons Principle (ACPP) not being applied to them.22 For
example, failing to record a child’s Aboriginality will have a flow on effect in terms of cultural
planning and casework for the child and will limit their connections to culture in OOHC.23 The
report recommended (Recommendation 80) that judicial officers receive educational materials
about the identification and de-identification of Aboriginal children.24 Recommendation 76 is
directed to developing regulations about identifying and “de-identifying” children in contact
with the child protection system as Aboriginal for inclusion in the Children and Young Persons

20 NSW Government, DCJ,* Aboriginal case management policy rules and practice guidance”, March 2019, p 6,
accessed 11/12/23.

21 M Davis, Family is Culture review report: Independent review of Aboriginal children in OOHC, 2019, p 258,
accessed 11/12/23.

22 ibid pp 259-263.

23 ibid p 261.

24  ibid p 264.
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Care and protection matters
[2-1070] Overview

(Care and Protection) Regulation 2022. To this end, the Children and Young Persons (Care and
Protection) Amendment (Family is Culture) Act 2022 amended s 264 to insert s 264(1A)(b1) to
allow for regulations to make provision for processes to be used when identifying children and
young persons as Aboriginal or Torres Strait [slander persons for the purposes of administering
the Care Act.

Permanency planning
Last reviewed: February 2024

Relevant legislation: ss 83, 83A, 84, 85A

Permanency planning means the making of a plan that aims to provide a child or young
person with a stable placement that offers long-term security, has regard to the principles set
out in s 9(2)(e) and (g), meets the needs of the child, and avoids the instability and uncertainty
arising through a succession of different placements or temporary care arrangements: s 78A.
Permanency planning recognises that long-term security will be assisted by a permanent
placement: s 78A(2). If DCJ assesses that there is a realistic possibility of restoration within
a reasonable period, the Secretary is to prepare a permanency plan involving restoration and
submit it to the Children’s Court for its consideration: s 83(2). If DCJ assesses that there is
not a realistic possibility of restoration within a reasonable period, the Secretary is to prepare
a permanency plan for another suitable long-term placement for the child or young person and
submit it to the Children’s Court for its consideration: s 83(3).

From 15 November 2023, a permanency plan prepared under s 83(3) must include the
following (s 83(3A)):

(a) the reasons for the Secretary’s assessment that there is not a realistic possibility of
restoration within a reasonable period, and

(b) details of the active efforts the Secretary has made to—

(1) restore the child or young person to the child’s or young person’s parents, or

(i1) if restoration to the child’s or young person’s parents is not practicable or in the best
interests of the child or young person— place the child or young person with family,
kin or community.

The Children’s Court may, before deciding whether to accept the Secretary’s assessment of
whether or not there is a realistic possibility of restoration within a reasonable period, direct
DCIJ to provide the Court with reasons for the assessment there is not a realistic possibility of
restoration within a reasonable period and evidence of the active efforts DCJ has made to restore
the child or place the child with family, kin or community if restoration is not practicable of
in the child’s best interests: s 83(5B).

Pursuant to s 83(7), the Children’s Court must not make a final care order unless it expressly
finds that “permanency planning for the child or young person has been appropriately and
adequately addressed” and that prior to approving a permanency plan involving restoration,
there is a realistic possibility of restoration within a reasonable period, having regard to the
circumstances of the child or young person, and the evidence, if any, that the child or young
person’s parents are likely to be able to satisfactorily address the issues that have led to the
removal of the child or young person from their care. As noted above, for placement of an
Aboriginal or Torres Strait Island child with non-Aboriginal and Torres Strait Islander persons,
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Overview [2-1090]

no final order for adoption may be made except after consultation as specified and with
the express approval of the Minister for Aboriginal Affairs and the Minister for Community
Services: s 78A(4).

The Family is Culture review report25 submitted that the Children’s Court of NSW is uniquely
placed to actively supervise DCJ’s compliance with the ACPP.

Additional requirements for Aboriginal or Torres Strait Island child or young person:
s 83A

Last reviewed: February 2024

From 15 November 2023, there are additional requirements about which the Children’s Court
must make express findings before making a final care order in relation to an Aboriginal or
Torres Strait Islander child or young person (Note after s 83(7); s 83A(3)). The Children’s
Court must not make a final care order unless it expressly finds that the plan complies with
the permanent placement principles, the ACPP (s 12A of the Care Act) and the Aboriginal
and Torres Strait Islander Child and Young Person Placement Principles (ATSICPP) (s 13 of
the Care Act) : s 83A(3)(a). Further, the Court must expressly find that the plan includes a
cultural plan that sets out how the child will maintain and develop connection with family,
community and identity (s 83A(3)(b)); that has been developed in consultation with the child or
young person, their parents, family and kin and relevant Aboriginal and Torres Strait Islander
organisations: s 83A(3)(c).

The requirements set out in s 83A(3) are in addition to the requirements set out in s 83:
s 83A(1).

Permanent placement principles — points to consider

Last reviewed: February 2024

o Ensure there is a record that all placements options have been thoroughly explored and
considered including:

— preservation or restoration to a child’s parent (within the meaning of s 83)
— guardianship with a relative, kin or other suitable person

— open adoption (except in the case of an Aboriginal or Torres Strait Islander child or young
person)

o ensure there is evidence as to how a decision was made that restoration is not realistic, what
information was taken into account and who was consulted

» ensure there is evidence of how the active efforts made to ensure the permanency plan for
an Aboriginal or Torres Strait Islander child or young person addresses how the plan has
complied with the Aboriginal and Torres Strait Islander Child Placement Principles

» for an Aboriginal or Torres Strait Islander child or young person, a final care order must not
be made unless the Children’s Court expressly finds the permanency plan complies with the
matters set out in s 83A(3) in addition to the requirement in s 83.

25 M Davis, Family is culture review report: independent review of Aboriginal children in OOHC, 2019, accessed

11/12/23.
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Care and protection matters
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Care plan template
Last reviewed: February 2024

This Care Plan template is in a downloadable zip file and produces an interactive pdf document
for entering and recording a child’s care plan. See Care Plan template.

The template contains an option to display the Aboriginal and Torres Strait Islander cultural
plan and the multicultural plan sections.

Operating a trauma-informed court

Last reviewed: February 2024

Although the traumatic histories of care-experienced children is often recognised, it appears the
management of their problematic behaviour is often prioritised over a holistic understanding
of their individual circumstances. Following the introduction of the NSW Therapeutic Care
Framework in 2017, trauma-informed care (also referred to as therapeutic care) in the OOHC
system has been accepted as best practice to avoid the criminalisation of children in care.26
It is paramount that therapeutic care be culturally sensitive and responsive and recognises the
trauma of separation. Therapeutic care must be holistic in its approach, address intergenerational
trauma and promote healing.27

The Youth Koori Court (YKC) has made some critical modifications and additions to the
way in which the court operates as a trauma-informed court. At the heart of the YKC is the
acknowledgement and respect offered to the Aboriginal and Torres Strait Islander people of
Australia. The goals of the YKC include a desire to “increase Aboriginal community, including
Aboriginal young people’s confidence, in the criminal justice system in NSW”. YKC goals
also include reducing the rate of non-appearances by young Aboriginal offenders in the court
process in NSW; reducing the rate of breaches of bail by Aboriginal young people in NSW;
and increasing compliance with court orders by Aboriginal young people in NSW. See further
[15-1000] Youth Koori Court.

Further reading
Last reviewed: February 2024

e Aboriginal Legal Service (NSW/ACT) Ltd, “Understanding the Aboriginal and Torres Strait
Islander child placement principles as a framework for best practice”, paper presented at the
ACWA Conference on Cultural Identity in Aboriginal children in OOHC

e M Allerton, “Apart from shortness, vegephobia and addiction to technology, how are
children different?” at [18-2000]

e M Allerton, “The relevance of attachment theory in care proceedings” at [18-1000]

e F Armney et al, “Enhancing the implementation of the Aboriginal and Torres Strait Islander
Child Placement Principle: Policy and practice considerations”, CFCA Paper No 34, 2015

e M Davis, Family is Culture review report: Independent review of Aboriginal children in
OOHC, 2019

26  NSW Government, NSW Therapeutic Care Framework, March 2017, accessed 11/12/23.

27 A McGrath, A Gerard, E Colvin, “Care-experienced children and the criminal justice system” (2020) 600 Trends
& Issues in crime and criminal justice, Australian Institute of Criminology, accessed 11/12/23.

MAY 24 38 CCRH 19


https://www.facs.nsw.gov.au/download?file=388786
https://dcj.nsw.gov.au/documents/service-providers/out-of-home-care-and-permanency-support-program/itc-icm-and-sil/3859_FTOOHC-Detailed_WEB_R2.pdf
https://dcj.nsw.gov.au/documents/service-providers/out-of-home-care-and-permanency-support-program/itc-icm-and-sil/3859_FTOOHC-Detailed_WEB_R2.pdf
https://www.acwa.asn.au/wp-content/uploads/2020/03/Zoe-De-Re-Understanding-the-Aboriginal-Torres-Strait-Islander-Child-Placement-Principles-.pdf
https://www.acwa.asn.au/wp-content/uploads/2020/03/Zoe-De-Re-Understanding-the-Aboriginal-Torres-Strait-Islander-Child-Placement-Principles-.pdf
https://aifs.gov.au/sites/default/files/cfca34_0.pdf
https://aifs.gov.au/sites/default/files/cfca34_0.pdf
https://dcj.nsw.gov.au/documents/children-and-families/family-is-culture/family-is-culture-review-report.pdf
https://dcj.nsw.gov.au/documents/children-and-families/family-is-culture/family-is-culture-review-report.pdf
https://dcj.nsw.gov.au/documents/service-providers/out-of-home-care-and-permanency-support-program/itc-icm-and-sil/3859_FTOOHC-Detailed_WEB_R2.pdf
https://www.aic.gov.au/publications/tandi/tandi600

Care and protection matters
Overview [2-1160]

e Department of Communities and Justice, “New child protection laws”, 2023

e S Duncombe, “The trauma-informed approach of the NSW Youth Koori Court” (2020) 32(3)
JOB 21

e V Edwige and P Gray, “Significance of Culture to wellbeing, healing and rehabilitation”,
Report, 2021 (via the Bugmy Bar Book)

e P Gray, “Beyond placement: realising the promise of the Aboriginal and Torres Strait
Islander Child Placement Principle” (2021) 33 JOB 99

o Intergenerational trauma resources published on JIRS

e P Johnstone, “Care appeals from the Children’s Court” at [17-4000]

» P Johnstone, “Child protection legislative reforms” at [17-5000]

e P Johnstone, “Children’s Court: driving a paradigm shift” at [17-3000]

e P Johnstone, “Children’s Court of NSW: 2019 at [2-4000]

e P Johnstone, “Children’s Court update 2016 at [17-2000]

e P Johnstone, “Children’s Court update 2019 (care and protection jurisdiction)” at [2-5000]
e P Johnstone, “Children’s participation: a look towards the future” at [17-1000]

« P Johnstone, “Expert clinical evidence in care proceedings” at [7-3000]

o NSW Government, Family is Culture legislative recommendations: Discussion paper, April
2022

o NSW Government, Family is Culture legislative recommendations: Consultation findings
report, September 2022

» B O’Neill, “Decolonising the mind: working with transgenerational trauma and First Nations
people” (2019) 31(6) JOB 54

» Piaget’s stages of cognitive development at [18-6000]

o J Sackar, “Prioritising identity and culture for Aboriginal and Torres Strait Islander children”,
paper presented at the NSW Child Protection Legal Conference, 4 February 2021, Sydney

e SNAICC, “The Aboriginal and Torres Strait Islander Child Placement Principle: A guide to
support implementation®, 2019

e SNAICC, “Reviewing implementation of the Aboriginal and Torres Strait Islander Child
Placement Principle”, 2020

e SNAICC, “Understanding and applying the Aboriginal and Torres Strait Islander Child
Placement Principle: a resource for legislation, policy and program development”, 2017.

o SNAICC, Family matters report, 2023.
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Minute of Care OFrder ...............ooooiiiiiiiie e e [2-2100]

Expedition and adjournments — s 94 ... [2-2120]
Age

Practice Note 5 — Case management in care proceedings
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Proving a fact
Assessing risk
Unacceptable risk of harm
Best interests of the child
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Rules of evidence

Hearing procedure
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Unrepresented litigants

Section 61 and s 90 applications ...............cocoiiiiiiiiiiiiii e [2-2200]
Application for care orders under s 61
Application for rescission or variation of orders under s 90
Other applications

Other reviews

ACEIVE EFFOILS ....ooooeiiiiie e e e e e e [2-2210]
Definition
Evidence required

What does the Court determine as “active efforts”?
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Application under s 61 — first return date ....................cocoeiiiiiiiniie.

Short reasons for interim order
Long order

Long order (cont)

Long order (cont)

Timetable

Interim contact orders

Establishment — second return date ..............ooovvveeeiiiiiiiiiiiiiieeeeeeeeeeeeeeeee e

If the issue of establishment is conceded

If establishment is contested

If adjourned for compliance and establishment is still contested
Establishment hearing

Finding option

Appeal rights after establishment

Directions in relation to the placement stage — third step .............................

Timetable

Joined application — first Listing .............cccooooiiiiiiiiiii e

Leave to be joined supported by parties and court — s 98(3)
If leave to be joined opposed — s 98(3)
Leave to be joined hearing — s 98(3)

ASSESSINEIIE OFUEL .....ooeevveeiiiiiieeeeiie ettt e ettt e e etaee s ettt s e etaeseeeaaeseesnansees

If the assessment application is supported by all parties
If the assessment application is not supported by all parties

Assessment hearing

Dispute resolution conferences ................ccoccveveeiiiiiiiniiiiie e

Hearing date sought ..o

Further standard directions apply — PN 5

Readiness hearing ................ccoooiiiiiiiiii e

Final order — s 61 — supported by all parties and court agrees ...................

Final order — structure of proceedings

Final order — guardianship

Section 90 application ..............c.oooiiiiiiiiii e

First listing — usually an adjournment sought for instructions
Second listing — s 90 leave supported by all parties and court agrees

Second listing if s 90 leave is not supported by a party or not agreed to
be the court

[2-2220]

[2-2240]

[2-2260]

[2-2280]

[2-2320]
[2-2340]

[2-2360]
[2-2380]

[2-2400]
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Leave hearing decision — s 90
Final order s 90 — Long decision after leave is granted

Revisiting the issue of establishment or finding of no realistic possibility
of restoration (NRPOR)

Delay

The applicants’ likely prospects of success and matters of public policy

Guardian ad litem: s 100 — child or young person .............cccccccceveeriiieeenniieeenns [2-2420]
Decision

Guardian ad litem and amicus curiae-parents — s 101
Expedition and adjournments — S 94 ...............ccoiiiiiiiiii e [2-2440]
Re-listing for non-compliance with directions ................c...cocccoiiiiiniinn. [2-2460]
Vacate a hearing date — Form 14 ... [2-2480]

Emergency care and protection orders — s 46 ................cccoeviiiiiiiiiiieeenee, [2-2500]
Subpoena — PN 5
Subpoena — general order
Subpoena with proposed orders
Subpoena — access is granted to legal practitioners only
Subpoena — access is granted to redacted documents
Possible objection to subpoena

Short service subpoena
Children’s Court may dispense with service — s 256A ............ccccceviiiiiiieniienn, [2-2520]
Exclusion of particular persons from proceedings — s 104A .............................. [2-2540]

Aboriginal or Torres Strait Islanders ................cccooiiiiiiniiiiiii e [2-2560]
Aboriginal and Torres Strait Islander principles — ss 11, 12, 12A, 13, 14

Identification

Parent capacity order — s 91B(b) .....cocoiiiiiiiiii e [2-2580]

Procedure for listing applications for a parent capacity order
OVerseas travel ... e e [2-2600]
Costs in care Proceedings ...........coccooviiiiiiiiiiiiiiiiiie ettt [2-2620]

Legal framework

Decision option — order for applicant to pay costs

Decision option — order for applicant to pay costs

Decision option — costs order refused, proceedings not improperly commenced
Decision option — costs order refused, proceedings not inappropriately prolonged
Decision option — costs order refused, “exceptional circumstances” not demonstrated

Decision option — costs order refused, “exceptional circumstances” not demonstrated
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Transferring a child protection order ...............c...coooiiiiiiiiiiiee [2-2640]
Transferring a pending child protection order

Order for SUPErvision — § 760 ..........c.cooiiiiiiiieiieeeeceeeee e [2-2660]

Prohibition orders — s 90A ... [2-2680]

Order for undertakings — $ 73 ..o e [2-2700]

Applications on breach of undertakings under s 73(5)

Applications on breach of supervision under s 77(3)

Withdrawal of care application — § 66 ..................c.ooooiiiiiiiiniieee e [2-2720]
Apprehended violence order (AVO) — s 40A ...........ooooiiiieiiieeeeeeeee e [2-2740]
Applications for contact orders under s 86 .................coooiiiiiiiin, [2-2760]

Check if leave is required
Contact orders

Contact considerations

Apprehended bias ... [2-2770]
Care matters

RESOUICES ......oooiniiiiiiiiee et e et e e e e e e e eaaa e e e e eareeeeesaaneeaaas [2-2780]

Definitions

Last reviewed: March 2025

Note: All references to sections are, unless otherwise stated, references to sections in the
Children and Young Persons (Care and Protection) Act 1998.

Where “child” is referred to herein, the reference also includes a “young person”.

If wording is in a box, it is suggested wording that may be said in court.

See also Parties at [2-2040] for definitions.

Glossary

Last reviewed: March 2025
CDPVA Crimes (Domestic and Personal Violence) Act 2007
CROC United Nations Convention on the Rights of the Child
DLR Direct legal representative
DRC Dispute resolution conference
GAL Guardian ad litem
ILR Independent legal representative
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MOCO

NRPOR

PN

PR

RTN

SOPP

Minute of care order

No realistic possibility of restoration
Practice Note

Parental responsibility

Registrar to notify

Summary of proposed plan

[2-2020] Closed court — s 104B

Last reviewed: November 2024

Section 104B provides:

At any time while the Children’s Court is hearing proceedings with respect to a child or young
person, any person who is not directly interested in the proceedings must, unless the Children’s
Court otherwise directs, be excluded from the place where the proceedings are being heard.

[2-2030] Children and young persons to whom Act applies — s 4

Last reviewed: November 2024

Section 4 of the Care Act provides:

(1) The functions conferred or imposed by this Act and the regulations may be exercised in
respect of children and young persons—

2)

)

(a)
(b)

(©)

who ordinarily live in New South Wales, or

who do not ordinarily live in New South Wales, but who—
(i) are present in New South Wales, or

(i) have a sufficient connection to New South Wales, or

who are subject to an event or circumstances occurring in New South Wales that gives
or give rise to a report.

This Act is intended to have extraterritorial application in so far as the legislative powers of
the State permit, including in relation to children and young persons who do not ordinarily
live in, or who are not present in, New South Wales.

In determining whether a child or young person has a sufficient connection to New South
Wales for subsection (1)(b)(ii), the following may be considered—

(a)
(b)

(©)

(d)

(e)

whether the child or young person is the subject of a care order under this Act,

whether members of the child or young person’s family, kin or community live in New
South Wales,

any time the child or young person spends in New South Wales, including under
arrangements for contact,

whether the child or young person attends school or participates in other programs or
services in New South Wales,

any plans for the child or young person to return to live in New South Wales, including
plans for the child or young person to be restored to the child or young person’s parents
in New South Wales,
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(f) whether the particular matter could be dealt with by another court in another jurisdiction.

Parties
Last reviewed: November 2024

Right of appearance — s 98
(1) In any proceedings with respect to a child or young person—

(a) the child or young person and each person having parental responsibility for the child
or young person, and

(b) the Secretary, and
(c) the Minister,

may appear in person or be legally represented or, by leave of the Children’s Court, be
represented by an agent, and may examine and cross-examine witnesses on matters relevant
to the proceedings.

Practice Note 5 The appointment of a legal representative to act for a child or young person
under s 99(1) shall be deemed to have been made to a solicitor or barrister employed or engaged
by Legal Aid NSW. When a legal practitioner has filed a Notice of acting as a child’s or young
person’s legal representative that legal practitioner is taken to be the child’s or young person’s
representative for all future proceedings. Otherwise, the court should appoint if requested by
a practitioner.

“child” except in Ch 13, means a person who is under the age of 16 years.

“young person” means a person who is aged 16 years or above but who is under the age
of 18 years.

“Direct legal representative”
« the child or young person is capable of giving proper instructions, and
e a guardian ad litem has not been appointed for the child or young person: see s 99A(1).

Note: See s 99B, there is a rebuttable presumption that a child who is less than 12 years of
age is not capable of giving proper instructions to his or her legal representative.

“Independent legal representative”
« the child or young person is not capable of giving proper instructions, and
e a guardian ad litem has not been appointed for the child or young person: see s 99A(2).

Note: See s 99C, there is a rebuttable presumption that a child who is not less than 12
years of age, or a young person, is capable of giving proper instructions to his or her legal
representative. This presumption is not rebutted merely because the child or young person
has a disability.

However, the Children’s Court may, on the application of a legal representative for a child who
is not less than 12 years of age make a declaration that the child is not capable of giving proper
instructions s 99C(2).

CCRH 21 45 MAR 25



Care and protection matters
[2-2040] Care tree

Therefore s 99A(2) allows a legal representative for a child is to act as an “independent legal
representative” with the leave of the court.

Refer to s 10 — the importance of the participation of the child.

The principle of participation — s 10
(1) To ensure that a child or young person is able to participate in decisions made under
or pursuant to this Act that have a significant impact on his or her life, the Secretary is
responsible for providing the child or young person with the following—

(a) adequate information, in a manner and language that he or she can understand,
concerning the decisions to be made, the reasons for the Department’s intervention, the
ways in which the child or young person can participate in decision making and any
relevant complaint mechanisms,

(b) the opportunity to express his or her views freely, according to his or her abilities,
(c) any assistance that is necessary for the child or young person to express those views,
(d) information as to how his or her views will be recorded and taken into account,

(e) information about the outcome of any decision concerning the child or young person and
a full explanation of the reasons for the decision,

(f) an opportunity to respond to a decision made under this Act concerning the child or
young person.

(2) In the application of this principle, due regard must be had to the age and developmental
capacity of the child or young person.

(3) Decisions that are likely to have a significant impact on the life of a child or young person
include, but are not limited to, the following—

(a) plans for emergency or ongoing care, including placement,

(b) the development of care plans concerning the child or young person,
(c) Children’s Court applications concerning the child or young person,
(d) reviews of care plans concerning the child or young person,

(e) provision of counselling or treatment services,

(f) contact with family or others connected with the child or young person.

Support person

Any participant in proceedings before the court may, with leave, be accompanied by a support
person: s 102(1). Leave must be granted unless:

 the support person is a witness
 the courtis of the opinion, having regard to the child’s wishes, leave should not be granted, or

« there is some other substantial reason not to grant leave: s 102(2).

Case workers

Allow case workers and case work managers to remain in court. They can provide information
and may be informed first hand of changes needed to be made, eg to a care plan, if required.
Others

If no compelling objection by a party, then allow a person, whom any proposed order might
have a significant impact upon, to remain.
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Media

The media is entitled to be in court for the purpose of reporting on proceedings, subject to not
disclosing the child’s identity. But the common law principle of open justice is secondary to
the principles in s 9, in particular the principle that the safety, welfare, and well-being of the
children are paramount: AM v DoCS, Ex parte Nationwide News [2008] NSWDC 16.

Section 105 is usually sufficient protection to not have to exclude the media. The name of
any child must not be published: s 105(1).

Service
Last reviewed: November 2024

The Secretary is required to make reasonable efforts to notify the parents: s 64. Personal or
postal service is permitted: s 256.

A matter can proceed without service in the absence of parents (s 97), but time limit interim
order.

256A Children’s Court may dispense with service

(1) If the Children’s Court is satisfied that an unacceptable threat to the safety, welfare or
well-being of a child or young person or a party to any proceedings would arise if any notice
or other instrument required or authorised by this Act was given to, or any document served
on, a particular person, the Children’s Court may make an order dispensing with the giving
of notice or instrument to, or service on, the person concerned.

(2) An order under this section excuses every other person from the requirement to comply with
any provision of this Act that requires notification to, or service on, that person.

Where it is not possible for service to be affected the court may order substituted service. The
rule permits substituted service to be taken as personal service: Children’s Court Rule 2000
r 30J. An affidavit of attempted service might form the basis of an application for substituted
service.

If a matter is adjourned for establishment, leave, care plan or hearing, and a party is not
present or represented, then have the Registrar notify the absent party of the timetable and next
listing.

Parties are encouraged to consult but this is not a consent jurisdiction
Last reviewed: November 2024

If a common position is reached as to what orders, undertakings and/or directions should be
made, the parties should record these in a draft minute of order.

However, this is not a consent jurisdiction and the court must still consider all directions and
orders.

Justice Lindsay recognised the protective purpose of the Children’s Court jurisdiction in CAC
v Secretary, DFaCS [2014] NSWSC 1855 at [16]:

The jurisdiction the Court is called upon to exercise is not a “consent jurisdiction” in the sense
of its being bound to make a particular order, or to adopt a particular course, because a person
in need of protection, or a significant other person, seeks it or agrees to it. The Court is bound

CCRH 21 47 MAR 25



[2-2100]

Care and protection matters
[2-2080] Care tree

to exercise an independent judgement because of the public interest element in the decisions it is
called upon to make, and the possibility, if not the fact, that the person in need of protection lacks
the capacity requisite to informed decision-making.

Minute of care order
Last reviewed: November 2024

Note: A minute of care order (MOCO) will always be provided by one of the parties when
making final orders.

The court is invited to make orders in accordance with a minute of care order which proposes
that ...

The orders sought pursuant to the Care Act are consistent with the standardised wording per
Practice Note 14.

Each of the parties before the court support the orders in accordance with the minute of care
order.

The court, in exercising independent judgment, makes the orders in accordance with the minute
of care order.

[2-2120]

Expedition and adjournments — s 94
Last reviewed: November 2024

(1) All matters before the Children’s Court are to proceed as expeditiously as possible in order
to minimise the effect of the proceedings on the child or young person and his or her family
and to finalise decisions concerning the long-term placement of the child or young person.

(4) The Children’s Court should avoid the granting of adjournments to the maximum extent
possible and must not grant an adjournment unless it is of the opinion that—

(a) itis in the best interests of the child or young person to do so, or

(b) there is some other cogent or substantial reason to do so.

Age

Attachment behaviours are the means by which infants elicit care and even ensure their survival,
and different patterns of attachment result from each individual’s adaptation to the quality of
care-giving he or she has received.

To break an attachment is distressing, and can potentially place a child at risk. Transient
effects are expected when the first change in placement occurs before 6—9 months of age. After
9—12 months of age, there will be distress, with long-term effects of the change increasing with
the child’s age. From 1-3 years, separation is a traumatic loss and a developmental crisis. Even
if the loss occurs after approximately 3—5 years of age, some persistent loss of security in new
relationships is to be expected.

See M Allerton, “The relevance of attachment theory in care proceedings”, at [18-1000].

Practice Note 5 — Case management in care proceedings

The Children’s Court aims to complete 90% of care cases within 9 months of commencement,
and to complete all cases within 12 months of commencement: see PN 5 [5.1].
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Legal test

Last reviewed: November 2024

The paramount principle under which the Act is to be administered is that in any action or
decision concerning a particular child, their safety, welfare and well-being is paramount: s 9(1).

In making determinations regarding establishment, the legal test to be applied is as a matter
of probability.

In making determinations regarding removal, restoration, custody, placement and contact,
the legal test to be applied is that of “unacceptable risk” of harm to the child(ren) concerned:
M v M (1988) 166 CLR 69.

Proving a fact

Onus applies

It is a fundamental principle that a party who asserts facts bears the evidentiary onus or burden
of proving them to the requisite standard: Isles & Nelissen [2022] FedCFamC1A 97 at [39].

Standard of proof
The standard of proof is on the balance of probabilities: see s 93(4).

When the law requires the proof of any fact, the Court must feel an actual persuasion of its
occurrence or existence before it can be found.

The Court is not required to have a subjective belief.

The standard is not a mathematical standard but a reasonable attempt to find the facts in the
circumstances of the case.

However, in M v M (1988) 166 CLR 69 the High Court distinguished between proof of
historical facts decided on the balance of probabilities and possibilities.

Regarding possibilities, the High Court had consideration to both existing possibilities (had
taken place) and the prediction of future possibilities (might take place).

The Court accepted the welfare of the child is the paramount consideration.

Consequently, when assessing unacceptable risk, a court is entitled to consider any matter
which it finds probative or convincing even if it is not satisfied that it is a fact on the balance
of probabilities.

Issues in dispute in hearings — generally

In care matters, often the first issue is to decide whether on the balance of probabilities, harm
was done to a child/young person.

The second issue to decide (if the Court does not find that harm was done) is whether there
is a possibility that harm was done.

The third issue is to consider, accumulatively, all other matters of risk or benefit that the
Court finds probative or convincing — both existing and the prediction of future possibilities.

The fourth issue is to determine whether an order would expose a child/young person to an
unacceptable risk of harm.

If there is not an unacceptable risk of harm the Court is required to determine what orders
best suit in securing the child’s safety, welfare and wellbeing.
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Section 79(3) states that the Children’s Court must not make an order allocating parental
responsibility unless it has given particular consideration to the permanent placement principles
and is satisfied that the order is in the best interests of the child/young person.

Briginshaw applies

The High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 is relevant in
determining whether the burden of proof, on the balance of probabilities, has been achieved:
Department of Communities and Justice (DCJ) and Bloom [2021] NSWChC 2 at [201].

Briginshaw requires clear and cogent proof of serious allegations but does not change the
standard of proof; it reflects the perception that members of the community do not ordinarily
engage in serious misconduct: Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd [1992] HCA
66 at [171].

When, in a civil proceeding, a question arises whether a crime has been committed, the
standard of persuasion is, according to the better opinion, the same as upon other civil issues.
But, consistently with this opinion, weight is given to the presumption of innocence and
exactness of proof is expected: Briginshaw.

Evidence-based
In Sudath v Health Care Complaints Commission (2012) 84 NSWLR 474 Meagher JA said
at[79]:
[the court] must base its decision upon material which tends logically to show the existence or
non-existence of facts relevant to the issues to be determined.

The court must draw its conclusions from material that is satisfactory, in a probative sense, to
avoid decision-making that might appear capricious, arbitrary or without foundational material:
Department of Communities and Justice (DCJ) and Bloom at [199].

In Briginshaw, Dixon J stated:

The truth is that, when the law requires the proof of any fact, the tribunal must feel an actual
persuasion of its occurrence or existence before it can be found. It cannot be found as a result of
a mere mechanical comparison of probabilities independently of any belief in its reality.

Proving a fact is retrospective.

The court, on the evidence, determines facts.

If the allegation is proven
If an allegation is made out on the balance of probabilities, allowing for Briginshaw, it does not
follow that the Court must make that finding.

The High Court in M v M (1988) 166 CLR 69 said:

There are strong practical family reasons why the court should refrain from making a positive
finding that sexual abuse has taken place unless impelled to do so by the particular circumstances
of the case.

Additionally, there needs to be calm consideration before making a positive finding involving
serious criminal allegations when it is not required. The court conducts care hearings without
the safeguards of criminal procedure or protections of the Evidence Act 1995.

However, in appropriate cases, findings of truth is in the best interests of children.
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The court then assesses risk — without conflation: Isles & Nelissen [2022] FedCFamC1A
97 at [83].

If allegation is not made out

It does not follow if an allegation is not made out on the balance of probabilities, allowing
for Briginshaw, that this determines the wider issue of the best interests of the child: Isles &
Nelissen [2021] FedCFamC1F 295 at [61].

The court then assesses risk — without conflation: Isles & Nelissen [2022] FedCFamC1A
97 at [83].

Assessing risk

Onus is not relevant

Any action or decision concerning a child or young person, the safety, welfare and well-being
of the child or young person are paramount: Department of Communities and Justice (DCJ)
and Bloom at [127].

Unlike in other civil litigation, no party bears an onus of proving the factual elements of a
common law, equitable, or statutory cause of action to justify an entitlement to remedy. Rather,
each party adduces evidence and propounds a suite of orders which he or she contends meets
the child’s best interests, which gives the proceedings a different character: Isles & Nelissen
[2022] FedCFamC1A 97 at [50], per Fitzwater v Fitzwater [2019] FamCAFC 251.

Standard of proof

In Isles & Nelissen [2022] FedCFamC1A 97 the Full Court considered the unacceptable risk
test laid down in M v M (1988) 166 CLR 69 and rejected the proposition that a finding of
unacceptable risk is made according to the civil standard of proof.

The court distinguished between past events decided on the balance of probabilities and
hypothesising about future possibilities.

In Isles & Nelissen at [140] it was said:

It cannot be correct that the unacceptable risk of a child’s sufferance of harm through future sexual
abuse can only ever be established if it is proven as a fact, on the balance of probabilities, that the
child (or another) has already been sexually abused in the past. Depending upon the strength of the
evidence placed before the Court, the possibility of past sexual abuse may of itself be sufficient
to establish the chance of future sexual abuse.

The Full Court at [50] referred to Malec v JC Hutton Pty Ltd (1990) 169 CLR 638 that
concluded:

acomparatively small risk of really serious harm can justify action, while even the virtual certainty
of slight harm might not.

The standard of proof in assessing risk is not on the balance of probabilities. Instead, the court
looks more to possibilities: Isles & Nelissen at [82] adopting the primary judge’s remarks.

Briginshaw is not applicable

The resolution of an allegation against a parent is subservient and ancillary to the court’s
determination of what is in the best interests of the child: M v M.

CCRH 21 51 MAR 25


http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html
http://www.austlii.edu.au/au/cases/cth/FedCFamC1F/2021/295.html
http://www.austlii.edu.au/au/cases/cth/FedCFamC1F/2021/295.html
http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html
http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCAFC/2019/251.html
http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html
http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html
http://classic.austlii.edu.au/au/cases/cth/FedCFamC1A/2022/97.html

Care and protection matters
[2-2140] Care tree

Where there is past allegation, the focus of proof is upon the person and that issue. Where
that is done the Briginshaw civil standard of proof applies: M v M.

However, where the issue is unacceptable risk, the focus is on the safety, welfare and
wellbeing of the child. Briginshaw is therefore, not relevant.

Evidence-based

Risks of harm are not susceptible to scientific demonstration or proof (CDJ v VAJ (1998)
197 CLR 172 at [151]) but are instead postulated from known historical facts and present
circumstances: Isles & Nelissen at [7].

The assessment of risk is an evidence-based conclusion and is not discretionary ... The
finding about whether an unacceptable risk exists, based on known facts and circumstances, is
either open on the evidence or it is not: Isles & Nelissen at [85].

Fogarty J stated it is necessary for a judge to give real and substantial consideration to the facts
of the case and to decide whether or not, and why or why not, those facts could be said to raise an
unacceptable risk of harm. Furthermore, the qualitative analysis of the evidence must be directed
not just to the existence of the risk of harm but also to the magnitude of the possible harm: Isles
& Nelissen at [12].

In Isles & Nelissen at [82], agreeing with the primary judge:

The notion of “an unacceptable risk™, is, however, a predictive or prospective exercise for the
court in determining whether there is a “risk” into the future.

Consequently, the consideration of an unacceptable risk is an evidence-based one but, at the
same time, a prospective one. This is not a two-step or default approach but one requiring
separate and independent consideration: Isles & Nelissen at [63].

Unacceptable risk of harm

The following passages in Department of Communities and Justice (DCJ) and Bloom
at [127]-[131], [133]-[135] sets out the law relating to unacceptable risk:

1. First and foremost is what is sometimes referred to as the paramountcy principle: s 9(1).
This principle requires that in any action or decision concerning a child or young person, the
safety, welfare and well-being of the child or young person are paramount.

2. This principle, therefore, is the underpinning philosophy by which all relevant decisions are
to be made ...

3. Itis now well settled law that the proper test to be applied in care proceedings in respect of
final orders is that of “unacceptable risk to the child”: M v M at [25]: Nu v NSW Secretary of
Family and Community Services [2017] NSWCA 221 at [45].

4. The decision in M v M dealt with past sexual abuse of a child but the principles there set out
apply equally to other forms of harm, such as physical and emotional harm.

5. A positive finding of an allegation of harm having been caused to a child should only be
made where the Court is so satisfied according to the relevant standard of proof (ie balance
of probabilities), with due regard to the matters set out in Briginshaw. Nevertheless, an
unexcluded possibility of past harm to a child is capable of supporting a conclusion that the
child will be exposed to unacceptable risk in the future from the person concerned: M v M
at [26].

6. Whether there is an “unacceptable risk” of harm to the child is to be assessed from the
accumulation of factors proved: see Johnson v Page [2007] Fam CA 1235. This is an exercise
in foresight.
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7. The court must examine what the future might hold for the child, and if a risk exists, assess
the seriousness of the risk and consider whether that risk might be satisfactorily managed or
otherwise ameliorated, for example, the nature and extent of parental contact, including any
need for supervision: from a paper by Justice Stewart Austin delivered at the 2015 Hunter
Valley Family Law Conference.

8. Thus, one needs to examine the likelihood of the feared outcome occurring, and secondly,
the severity of any possible consequences. The risk of detriment must be balanced against

the possibility of benefit to the child.

The court’s method of decision is to then apply the facts (and circumstances) found, to the law.

Identify the risk of harm Assess the The likelihood Whether that Balanced
seriousness of the risk risk might be against the
of the risk — occurring satisfactorily possibility of
in the context managed or benefit to the
of the severity otherwise child
of possible ameliorated and
consequences the likelihood of
compliance
Examples: Scale: Scale: Examples: The majority
» mental health * insignificant e rare * in custody ?;gzgdésqha;ﬁ
» drug and alcohol * minor » unlikely e restricted by parents, the
» domestic violence * moderate * possible DCJ relationship
between parent
« risk of physical abuse * major o likely * supports and child is one
* exposure to sexual acts » catastrophic » very likely * scaffolding of the closest, if
_ T « treatment not the closest, of
» psychological harm * inevitable all relationships

« risk of significant neglect
» inadequate hygiene

« educational neglect

* transient living

» inadequate supervision

« inadequate clothing

* inadequate bedding

« criminal activity

 child coached when lack
independent recollection
they will not distinguish
between a false memory
and a real one creates
a sense of victimisation
and aligns the child with
a false reality to fear
those who otherwise are
loving and protecting
towards them

» a failed restoration

« training and
education
¢ AVO under

s 40A under
the CDPVA

and the mere

fact of the
relationship will
invariably receive
substantial weight
in any given

case.

Best interests of the child

The test to be applied in care proceedings in respect of final orders is that the Court must
not make an order allocating parental responsibility unless it has considered the permanent
placement principles and is satisfied that the order is in the best interests of the child: s 79(3).
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Determining the best interests of children demands a comparative examination of available
options that best suits in securing the child’s safety, welfare and wellbeing.

The meaning of best interests is informed by the Care Act.

The Act recognises that the primary means of providing for the safety, welfare and well-being
of children is by providing long-term, safe, nurturing, stable and secure environments in
accordance with the permanent placement principles: see s 8(al).

This may involve an analysis of a range of relevant and conceivably competing factors.

For example, the permanent placement principles set out a preference order if it is practicable
and in the best interests of the child. The first preference for permanent placement is for the
child to be restored to the care of a parent or parents to preserve the family relationship:
s 10A(3)(a). The second preference is if it is not practicable or in the best interests of the
child or young person to be placed in accordance with s 10A(3)(a), the second preference for
permanent placement of the child or young person is with a relative, kin or other suitable person
in accordance with a guardianship order: s 10A(3)(b).

Section 12A(2) of the Act relevantly states that the Aboriginal and Torres Strait Islander
Children and Young Persons Principle includes:

(a) prevention — recognising that a child or young person has a right to be brought up within
the child’s or young person’s own family, community and culture.

Section 13(1) of the Act sets out the general order of placement:

(a) a member of the child’s or young person’s extended family or kinship group, as recognised
by the Aboriginal or Torres Strait Islander community to which the child or young person
belongs, or

(b) ifitis not practicable for the child or young person to be placed in accordance with paragraph
(a) or it would not be in the best interests of the child or young person to be so placed — a
member of the Aboriginal or Torres Strait Islander community to which the child or young
person belongs, or

(c) ifitis not practicable for the child or young person to be placed in accordance with paragraph
(a) or (b) or it would not be in the best interests of the child or young person to be so placed
— amember of some other Aboriginal or Torres Strait Islander family residing in the vicinity
of the child’s or young person’s usual place of residence ...

The Act also dictates the course to be followed to be the least intrusive intervention in the life
of a child and their family that is consistent with the paramount concern to protect from harm
and promote the child’s development: s 9(2)(c).

The Court must give due weight to the views of the child and consider the culture, disability,
language, religion, and sexuality of the child, and those with parental responsibility for the child.

The Children’s Court must not make a final order for the removal of a child from the care
and protection of his or her parents, or for the allocation of parental responsibility in respect of
the child unless it has considered a care plan: see s 80.

To reinforce the obligation and power of the Court to make an order in the best interests
of the child, s 67 allows the Court to make an order different from the order for which the
application was made, provided all prerequisites are satisfied, and without the necessity of a
particular form to be filed.
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Hearings
Last reviewed: November 2024

Decision structure:

introduction/parties

background: recite the matter and show the way in which the matter comes before the court
onus of proof

standard of proof

witnesses

issues not in dispute

issues in dispute

submissions

state findings of fact relevant to issues in dispute

state the law applicable dealing with the essential elements of the offence and rule on legal
argument

decision: integrating the facts and law.

Rules of evidence

The court is not bound by the rules of evidence, unless it so determines: s 93(3). For example,
before issuing a s 128 Certificate under the Evidence Act 1995 make a ruling that the Evidence
Act applies.

Whilst the Evidence Act does not apply, in Sudath v Health Care Complaints Commission

(2012) 84 NSWLR 474 Meagher JA said at [79]:

Although the Tribunal may inform itself in any way “it thinks fit” and is not bound by the rules of
evidence, it must base its decision upon material which tends logically to show the existence or
non-existence of facts relevant to the issues to be determined. Thus, material which, as a matter of
reason, has some probative value in that sense may be taken into account: Re Pochi and Minister
for Immigration and Ethnic Affairs (1979) 36 FLR 482 at 491-493; The King v The War Pensions
Entitlement Appeal Tribunal (1933) 50 CLR 228 at 249-250, 256.

Hearing procedure

Preliminary

Are the parties ready to proceed with the hearing?

What are the current views (of each of the parties)?

The following suggested procedure for marking exhibits is:

(a) the written report under s 61(2) of the Care Act as exhibit 1 and the SOPP as exhibit 2,

(for s 61 applications)

(b) the care plan as exhibit 3 (if applicable)
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(c) the report from the authorised clinician (if there is one) as exhibit 4

(d) all documents produced under subpoena upon which a party proposes to rely at the hearing,
including by way of cross-examination — marked as a single exhibit (subpoena bundle)
as exhibit 5.

I will confirm each affidavit to be relied upon by each party as indicated in their case
management document not required for cross examination: Affidavit of ... is formally read as
the evidence of the witness and marked each as an exhibit, exhibit ...

I will confirm each affidavit to be relied upon by each party as indicated in their case
management document required for cross examination: Affidavit of ... etc.

Is there any other evidence in chief that the parties are relying upon?

[2-2180]

Note: The court will not usually permit a witness to be called if no affidavit of that witness
has been filed: see PN 5.

The court may, however, give leave for such a witness to be called and give oral evidence.
In determining whether to grant such leave, the court will consider the interests of justice, the
interests of the child or young person who is the subject of the proceedings, the opportunity the
party has had to place the evidence before the court and any prejudice caused to another party.

The court may grant leave to enable a party to supplement the affidavit evidence of the witness
called by that party with further oral evidence or to clarify matters within the written evidence
by further oral evidence. In determining whether to grant such leave, the court will consider
the interests of justice, the interests of the child or young person who is the subject of the
proceedings, the opportunity the party has had to place the evidence before the court and any
prejudice caused to another party.

Where a witness is required for cross-examination, the usual procedure will be for each witness
to be called and the affidavit or affidavits of that witness will be identified and formally read
as the witness’s evidence in chief and each affidavit marked as an exhibit.

Normally, the order of evidence is:
(a) the applicant
(b) the Secretary if not the applicant
(c) the parents
(d) DLR
(e) ILR.

Note: The clinician is the court’s witness but will usually be introduced by the legal
representative of the Secretary. The clinician report need not be in affidavit form.

Unreasonable conduct
Last reviewed: November 2024

Care proceedings can be very stressful. It is helpful to make it clear from the outset as to why
the matter is in court and what we need to focus on.

Use s 94 (Expedition and adjournments) to minimise delay: see [2-2120].
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If there is no possibility of settlement, set a hearing date as soon as possible and work
backwards for any interlocutory matter. This also places restrictions on the issuing of subpoenas.

The Managing unreasonable conduct by a complainant manual by the NSW Ombudsman is
a helpful and an interesting resource. For example, if a person is telling their story or giving an
explanation, paraphrasing is a powerful communication tool which allows you to:

 interrupt without triggering resistance or being seen as disrespectful

» get them to listen to you, because people listen very hard to people repeating their views
back to them

» take control of the conversation and ensure you have “got it right”

» create empathy because the other person believes you are trying to understand their point
of view

o cause the other person to feel they need to listen to your point of view because you have
listened to theirs.

Avoid arguments or trying to reason with people who are unwilling to consider other logical
and reasonable points of view. No amount of reasoning is likely to convince such people to
calm down or to accept your point of view or decision.

Unrepresented litigants
If there are unrepresented litigants, the following text may be helpful.

In care matters everyone should be acting in the best interests of the child. These proceedings
are not against you rather they are about the child.

The court needs to decide on the issue of ... in the limited time set aside for the listing.

The court needs to ensure everyone is treated with respect and courtesy and all people are to be
treated equitably and fairly so everyone will be given an opportunity to be heard on this issue
today in the available time.

For other issues, evidence is usually given in affidavit form and often there will be an
opportunity to file and serve affidavit material and make submissions during the other stages
of the proceeding. The benefit of evidence in affidavit form is that you can take your time
to carefully put your evidence in writing and all parties can take time to consider the written
material and respond in writing. Another benefit is that parties are not taken by surprise.

[2-2200]

Section 61 and s 90 applications
Last reviewed: November 2024

The most common applications are s 61 applications and s 90 applications.
Application for care orders under s 61

There are three stages under s 61:

e consideration of an interim order

 a finding that the child is in need of care and protection (establishment), and

o final order.
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Note: Establishment and final order are generally dealt with separately, other than for
unexplained injury matters.

The grounds for the making a finding that the child is in need of care and protection are found
under s 71(1).

There are two alternatives in establishing the matter:
« the finding that the child is in need of care and protection, or

e was in need of care and protection when the circumstances that gave rise to the application
occurred or existed (s 72(1)(a)), and whether the child would be in need of care and
protection but for the present arrangements (s 72(1)(b)).

There are two questions in determining a final order:
« s there a realistic possibility of restoration, and

e is permanency planning appropriately and adequately addressed?

Frequent interlocutory applications:

 application to be joined

 applications for assessment orders under ss 53, 54 and 55
 applications for dispute resolution conference (DRC)

» applications for Children’s Court to dispense with service under s 256A.
Application for rescission or variation of orders under s 90

There are two steps under s 90:

* leave, and

o final order.

There are three questions in determining a final order under s 90:
« is there a realistic possibility of restoration?

Note: If an order is parental responsibility to Minister or from Minister to another, then
consider age, views, time with carers, attachment, capacity of birth parents, risk to child per
s 90(6).

» should the court rescind or vary the previous order?

e is permanency planning appropriately and adequately addressed?

Frequent interlocutory applications:

 applications for assessment orders under ss 53, 54 and 55

 applications for DRC.

Other applications

» applications for emergency care and protection orders under ss 45(1)(a) and 46

 applications on breach of undertakings under s 73(5)
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 applications on breach of supervision under s 77(3)
 applications for contact orders under s 86
» extension of the period of a supervision order

 applications for Children’s Court to dispense with service under s 256A.

Other reviews
e progress review.

[2-2210] Active efforts

Last reviewed: November 2024

For applications made on or from 15 November 2023, subject to the “paramountcy principle”,
functions under the Act must be in accordance with the principle of active efforts.

Consideration of active efforts is required upon the making an interim order, at establishment
and when making final orders.

Definition
Section 3 defines active efforts by referencing s 9A.

Section 9A sets out the principle of making “active efforts™:

(1) The Secretary must act in accordance with the principle of active efforts in exercising
functions under this Act.

(2) The “principle of active efforts” means—

(a) 1in taking action to safeguard or promote the safety, welfare and well-being of a child
or young person — making active efforts to prevent the child or young person from
entering out-of-home care, and

(b) for a child and young person who has been removed from the child’s or young person’s
parents or family—

(i) making active efforts to restore the child or young person to the child’s or young
person’s parents, or

(i) for a child or young person for whom it is not practicable or in the child’s or young
person’s best interests to be restored to the child’s or young person’s parents—to
place the child or young person with family, kin or community.

Note: See the permanent placement principles in section 10A and the placement
principles for Aboriginal and Torres Strait Islander children and young persons in
section 13.

(3) Under the principle of active efforts, the Secretary must also ensure active efforts are—
(a) timely, and
(b) practicable, thorough and purposeful, and

(c) aimed at addressing the grounds on which the child or young person is considered to be
in need of care and protection, and

(d) conducted, to the greatest extent possible, in partnership with the child or young person
and the family, kin and community of the child or young person, and
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“4)

)

(e) culturally appropriate, and
(f) otherwise in accordance with any requirements prescribed by the regulations.
Without limiting subsections (1)—(3), active efforts include—

(a) providing, facilitating or assisting with access to support services and other resources,
and

(b) if appropriate services or resources do not exist or are not available—considering
alternative ways of addressing the relevant needs of the child or young person and the
family, kin or community of the child or young person, and

(c) activities directed at finding and contacting the family, kin and community of the child
or young person, and

(d) the use of any of the following—
(i) a parent responsibility contract,
(i1) a parent capacity order,
(iii) a temporary care arrangement under Chapter 8, Part 3, Division 1,
(iv) alternative dispute resolution under section 37, and
(e) another matter, activity or action prescribed by the regulations.

To avoid doubt, this section is subject to the requirement under section 9(1) that this Act is
to be administered under the principle that, in any action or decision concerning a particular
child or young person, the safety, welfare and well-being of the child or young person are
paramount.

Evidence required

Section 63 sets out the evidence required of active efforts to take alternative action:

(1

2)

)

4)

When making a care application in relation to a child or young person, the Secretary must
provide evidence to the Children’s Court of the following—

(a) the active efforts made by the Secretary, in accordance with the principle of active efforts,
before the application was made and the reasons the active efforts were unsuccessful,

(b) the alternatives to a care order that were considered by the Secretary before the
application was made and the reasons the alternatives were not considered appropriate.

Without limiting subsection (1), the Secretary must provide evidence that, before making the
care application, active efforts were made to—

(a) provide, facilitate or assist with support for the safety, welfare and well-being of the child
or young person, including support for the parents of the child or young person, and

(b) consider any of the following actions that are relevant—
(i) a parent responsibility contract,
(i) a parent capacity order,
(iii) a temporary care arrangement under Chapter 8, Part 3, Division 1,
(iv) an alternative dispute resolution process under section 37.

Subsections (1)(a) and (2) do not apply in relation to a care application that is seeking an
emergency care and protection order.

The Children’s Court may adjourn proceedings if the Court is not satisfied with the evidence
provided by the Secretary under subsection (1).
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Note: See also sections 69 and 70, which provide that the Children’s Court may make interim
care orders in relation to a child or young person and any other interim orders the Children’s
Court considers appropriate for the safety, welfare and well-being of a child or young person
pending the conclusion of the proceedings, including less intrusive interim orders.

(5) If the Children’s Court is not satisfied with the evidence provided by the Secretary under
subsection (1), the Court must not take either of the following actions unless the Court is
satisfied that taking the action is in the best interests of the safety, welfare and well-being
of the child or young person—

(a) dismiss a care application in relation to the child or young person,
(b) discharge the child or young person from the care responsibility of the Secretary.
Section 79AA includes active efforts in the consideration of special circumstances for

restoration that warrant allocation of parental responsibilities to Minister for more than
24 months.

Section 83 requires details of details of active efforts in the preparation of permanency plans.
What does the Court determine as “active efforts”?

Onus
The onus is on the Secretary.

Section 9A of the Act requires the Secretary to act in accordance with the principle of active
efforts in exercising functions.

The language of s 9A provides guidance as to the quality and standard of active efforts.

The Secretary must also ensure active efforts are timely, practicable, thorough and
purposeful.

Active efforts denotes a rigorous and concerted level of casework.
Active efforts is of a higher standard than reasonable efforts.

For example, a definitive statement of non-cooperation from a parent in response to a
reasonable and achievable task to mitigate an identified risk would be viewed more favourably
by a Court when considering active efforts than a mere inference that a parent does not wish
to co-operate. But even that may not be enough.

How is the evidence acquired?

The Court will look to engagement with child, family and community.

Section 9A speaks to risks and mitigation being conducted, to the greatest extent possible,
in partnership with the child or young person and the family, kin and community of the child
or young person; and culturally appropriate.

Purpose of the evidence
Section 9A of the Act refers to the intent of active efforts.

Active efforts aim at addressing the grounds on which the child or young person is considered
to be in need of care and protection.

So the court will look to the identification of risks, the magnitude of the risks, the likelihood
of those risks and how those risks are to be addressed.
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Active efforts per s 9A(4) include:
(a) providing, facilitating or assisting with access to support services and other resources, and

(b) ifappropriate services or resources do not exist or are not available — considering alternative
ways of addressing the relevant needs of the child or young person and the family, kin or
community of the child or young person, and

(c) activities directed at finding and contacting the family, kin and community of the child or
young person ...

Evaluation of the evidence

Section 63 sets out the requirement and analysis for evidence of active efforts in care
applications including:

» active efforts, before the application was made and the reasons the active efforts were
unsuccessful,

o the alternatives to a care order that were considered and the reasons the alternatives were
not considered appropriate.

The Court would look to what the Secretary did to provide, facilitate or assist with support for
the safety, welfare and wellbeing of the child or young person, including support for the parents.

Active efforts denotes a rigorous and concerted level of casework that actively engages the
family, targeting identified risks and benefits, with some qualitative analysis, for example, what
didn’t work and why.

Per s 63(2)(b) the Court would consider, if relevant—
(i) aparent responsibility contract,
(il) a parent capacity order,
(ii1)) atemporary care arrangement under Chapter 8, Part 3, Division 1,

(iv) an alternative dispute resolution process under section 37.

It is not possible to set out an all-encompassing list of active efforts, because “active efforts” is
a deeply fact sensitive question — impacted by the nature and circumstances of the case.

For example, the Court’s expectations of active efforts would differ in a case of a newborn
removed at birth where the mother has a significant DCJ history compared to a case involving a
4 year old child with an unexplained injury. In the former, active efforts may include assessing
the maternal grandmother prior to the birth of the child.

If a child is identified as First Nations, some active efforts could include:
e An Aboriginal consult
o Early advice — referral to Legal Aid NSW or Aboriginal Legal Service
o Legal consult for a parent responsibility contract
e Legal aid family partnership agreement referral
e Family Group Conference
e Conversations with maternal and paternal families — discussions how to support families

e Building trust — in Aboriginal communities
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Discuss barriers to services

Discuss motivation — honest conversations
Identify supports in home visits

Reminder of appointments

Mobile phones to assist

Safety plans

Chapter 16A — counselling services.

Newborns

Pregnancy family meetings

Book antenatal care.

Drugs

Referral to drug and alcohol assessment and/or treatment
Residential rehab — Odyssey House, Jarrah House, William Booth House

Your Town referral to engage in early intervention and accommodation service — San
Miguel Family Centre

Request to participate in uranalysis — reduce to writing — clear, supports to be able to do
this — funding, text reminders.

Capacity risk

Parenting programs

24-hour in-home supports observe capacity.

Domestic violence

Financial support for accommodation to escape domestic violence
Food, clothing

Family violence support services

Appointment outside of home if domestic violence

ADVO

Centrelink

School uniforms

24-hour in-home supports observe capacity.

Mental health

Headspace
Seeing Red Program.

Review

Why not — degree of problem, pattern of behaviour.
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Application under s 61 — first return date
Last reviewed: November 2024

Note: The Children’s Court may vary interim orders at any time including on oral application
in matters currently before the court.

This is an application pursuant to s 61(1) of the Care Act by the Secretary seeking ... (most
often it will be an interim care order allocating parental responsibility to the Minister — until
further order).

(a) Iam satisfied with the notification requirements under s 64,
or
(b) If not satisfied with the notification requirements:

Whilst I am not satisfied of the notification requirements, the safety, welfare and well-being
of the child is paramount, and it is in the best interests of the child to deal with the
application today.

What are the views of each of the parties with respect to the application?

If there are unrepresented parties, the following text may be helpful:

The court is to decide today whether to make an interim order. I can only do this on the evidence
currently before the court. The court must decide who has parental responsibility for your child
in the short term. The person who has parental responsibility makes decisions about where a
child lives, who a child lives with and has contact with, and makes decisions about medical and
health treatment and educational needs.

Short reasons for interim order

After considering the onus, the standard, the application, the material contained in the
application, the supporting report and the views of the legal representatives (including the
concessions from the parents), I am satisfied that it is not in the best interests of the safety,
welfare and well-being of the child that the child remain with the parents (or other persons
having parental responsibility) at this time (s 69(2)); that the making of an interim order is
appropriate and necessary for the safety, welfare and well-being of a child (s 70); and that the
order is the least intrusive which is consistent with the principles of the Act.

Pursuant to s 69 of the Children and Young Persons (Care and Protection) Act, all aspects
of parental responsibility for [name/s of child] are allocated to the Minister for Families,
Communities and Disability Services until further order.

The court sets the following timetable:

» Secretary to file and serve SOPP (14 days) together with any affidavit (sometimes Secretary
will ask for a longer period for a historical affidavit)

» parents to file and serve evidence in reply to Secretary’s application (24 days)
 if no affidavit filed, affidavit of service to be filed by next date

e adjournment for establishment (28 days).
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Long order

Under s 69 of the Act, the Children’s Court may make interim care orders in relation to a child
after a care application is made and before the application is finally determined if the court is
satisfied that it is appropriate to do so.

Section 69(2) states that the Secretary, in seeking an interim care order, has the onus of
satisfying the court that it is not in the best interests of the safety, welfare and well-being of
the child that the child should remain with his or her parents or other persons having parental
responsibility: s 69(2). This may be done by the Children’s Court weighing the risks involved
on the evidence available to it at the time: Re Jayden [2007] NSWCA 35.

Option — interim care orders

The Children’s Court may make interim care orders if the court is satisfied that an interim order
is necessary, and is preferable to an order dismissing the proceedings: s 70A, see Re Jayden,
above, per Ipp J at [70].

Option — other orders

The court may make other orders if it is appropriate for the safety, welfare and well-being of
the child: s 70.

Long order (cont)
The care application is accompanied by a written report as required under s 61(2).

This report sets out the facts on which the Secretary argues that the court should find that the
child is “in need of care and protection” and the interim order sought: Practice Note 2.

Risk factors include:
» mental health
e drug and alcohol
e domestic violence
» risk of physical abuse
e exposure to sexual acts
e exposure to sexual acts
 risk of significant neglect
e inadequate hygiene
» educational neglect
 transient living,
» inadequate supervision/clothing /bedding.

Option — s 106A
Section 106A applies:

By operation of s 106A of the Act, evidence adduced about the previous removal of a child
or children must be admitted in these proceedings. Section 106A(2) says that such evidence is
prima facie evidence that the child or young person the subject of the subsequent proceedings
is a child in need of care and protection.

CCRH 21 65 MAR 25



https://www.childrenscourt.nsw.gov.au/content/dam/dcj/ctsd/childrenscourt/documents/other/Final%20amended%20Practice%20Note%20%202%20dated%201%20July%2016.pdf

Care and protection matters
[2-2220] Care tree

Where such evidence is adduced the parent may rebut the prima facie evidence by satisfying
the court on the balance of probabilities that: “The circumstances that gave rise to the previous
removal of the child or young person no longer exist”.

In SB v Parramatta Children’s Court [2007] NSWSC 1297, Price J said that it was
permissible to identify the circumstances that gave rise to an earlier removal of children for
the purpose of determining whether the circumstances that gave rise to the previous removal
of the children still exist or not.

Option — interim order

In essence, an interim order is an “order of a temporary or provisional nature pending the final
resolution of the proceedings”. Generally speaking, an applicant for an interim order would not
be required to satisfy the Children’s Court of the merits of the applicant’s claim on the balance
of probabilities. This can be inferred from ss 69, 70 and 70A.

One should not attach labels such as “prima facie case” or “arguable case” to the standard
applicable to the granting of interim orders. Rather, an interim care order can be made by
satisfying the relevant tests set out in ss 69, 70 and 70A: namely, if the Children’s Court satisfies
itself that it is not in the best interests of the safety, welfare and well-being of the child that he
or she should remain with his or her parents or other persons having parental responsibility (see
s 69(2)); that the making of an interim order is appropriate for the safety, welfare and well-being
of a child or young person (see s 70); or that an interim order is necessary, in the interests of
the safety, welfare and well-being of the child, and is preferable to a final order or an order
dismissing the proceedings: s 70A. This may be done by the Children’s Court weighing the
risks involved on the evidence available to it at the time: Re Jayden [2007] NSWCA 35 at [77]
Ipp JA.

Long order (cont)
The care application also specifies evidence of prior alternative action as required under s 63(1)
as to:

 the support and assistance provided for the safety, welfare and well-being of the child or
young person, and

 the alternatives to a care order that were considered before the application was made and the
reasons why those alternatives were rejected.

The usual interim order is for the allocation of parental responsibility to the Minister until further
order: Re Mary [2014] NSWChC 7.

Pursuant to s 69 Care Act, all aspects of parental responsibility for (name/s of child/ren) are
allocated to the Minister for Families, Communities and Disability Services until further order.

Timetable

o Secretary to file and serve Summary of Proposed Plan (14 days) together with any affidavit
(sometimes Secretary will ask for a longer period for historical affidavit)

e parents to file and serve evidence in reply to second application (24 days)
 if no affidavit filed, affidavit of service to be filed by next date

e adjournment for establishment (28 days).
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If there are unrepresented parties, the following suggestions may be helpful:

The Summary of the proposed plan for the child should briefly and succinctly set out the
following:

(a) the alleged risk and/or safety concern(s) for the child/young person
(b) whether the Secretary is presently of the view that restoration is a realistic possibility

(c) the tasks and demonstrated changes the parents need to undertake in order for the
child/young person to be returned to their parents safely (including relevant time frames
for the tasks/changes to occur)

(d) the kind of placement presently proposed (both on an interim basis and long-term)

(e) the kind of contact presently proposed (including frequency and duration of proposed
contact and whether contact is to be supervised both on an interim basis and long-term).

[2-2240]

In most cases the orders sought are an interim care order allocating parental responsibility to
the Minister till further order.

Usually the court will make an interim care order. This is because there is generally no
evidence other than the application and report in support of the application.

Less often, the court will make an interim care order allocating parental responsibility to
another person. This may be a reliable family member, if one is available and accepted by the
Secretary. All things being equal, a child or young person is likely to be better suited by an
interim family placement, if a safe and reliable one is available, than by a foster placement.

The court may be asked to consider whether other orders, that is, supervision, contact, etc,
should be made as alternatives or together with an order allocating parental responsibility. An
interim supervision order or an interim order requiring undertakings may be appropriate in some
situations. Generally, as with contact, this is best noted by the Secretary and can be followed
up on the next return date.

Interim contact orders

In making an interim order the court must to some extent predict the likely outcome of the
proceedings and make orders that are in keeping with this. Interim orders can assist transition.
For example, it may be appropriate to provide for more frequent contact in an interim order
than will be contemplated long term. It may also be appropriate to provide for declining or
increasing amounts of contact that are in keeping with a move to the likely outcome.

Generally, early on in the proceedings, when the future is uncertain contact requests are best
noted by the Secretary if they have parental responsibility. Contact can be asked about on the
next return date.

Establishment — second return date

Last reviewed: November 2024

The court is considering whether to make a finding that the child is in need of care and
protection, sometimes referred to as establishment. Do the parties have any views?
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If there are unrepresented parties, the following text may be helpful:

The court is considering establishment. This means that the court is to answer the question:

Is the child in need of care and protection or was at the time of removal and would be but for the
existence of arrangements for the care and protection of the child?

The application sets out the grounds and is accompanied by a written report. This report sets
out the facts on which the Department argues that the court should find that the child is “in need
of care and protection”. The court can take into account other filed material.

The law provides a number of grounds which a child may be considered to be in need of care
and protection. The court is not limited to those grounds.

The Secretary is seeking to establish this matter on a number of grounds under s 71(1).
The grounds identified are:

(a) there is no parent available to care for the child or young person as a result of death or
incapacity or for any other reason,

(b) the parents acknowledge that they have serious difficulties in caring for the child or young
person and, as a consequence, the child or young person is in need of care and protection,

(c) the child or young person has been, or is likely to be, physically or sexually abused or
ill-treated,

(d) subject to subsection (2), the child’s or young person’s basic physical, psychological or
educational needs are not being met, or are likely not to be met, by his or her parents or
primary care-givers, (the court cannot conclude that the basic needs of a child are likely
not to be met only because of s 71(2)

(1) a parent’s disability, or
(1) poverty,
(e) the child or young person is suffering or is likely to suffer serious developmental

impairment or serious psychological harm as a consequence of the domestic environment
in which he or she is living,

(f) in the case of a child who is under the age of 14 years, the child has exhibited sexually
abusive behaviours and an order of the Children’s Court is necessary to ensure his or her
access to, or attendance at, an appropriate therapeutic service,

(g) the child or young person is subject to a care and protection order of another State or
Territory that is not being complied with.

If the Children’s Court makes a care order in relation to a reason not listed in s 71(1), the court
may only do so if the Secretary pleads the reason in the care application, see s 71(1A).

If the Children’s Court finds that the child is in need of care and protection the matter is
established. The case then moves to the next stage which is the placement stage (see [2-2260]
Directions in relation to the placement stage — third step).

Do you agree to establishment? You may agree, you may disagree, you may not wish to be
heard on this issue or you may agree without making any admissions.
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If the issue of establishment is conceded

Short form Under s 72 a care order may only be made if the court is satisfied that a child is
in need of care and protection or was at the time of removal and would be but for the existence
of arrangements for the care and protection of the child.

Section 71 provides a number of grounds.

I will note the (parents) consent on a without admissions basis.

The court will now make directions in relation to the placement stage (see [2-2260] Directions
in relation to the placement stage — third step).

Option — child is in need of care and protection

After considering the application, the material contained in the application, the supporting
report, evidence filed and the views of the legal representatives I am satisfied that it is
appropriate to make a finding that the child is in need of care and protection.

Option — other orders

The court may make other orders if it is appropriate for the safety welfare and well-being of the
child: s 70. The grounds are: s 71(1)(a), (b), (c), (d), (e), (), (g).

If establishment is contested

As establishment is contested the following timetable is set:

» the Secretary has leave to file and serve further evidence on the issue of establishment by
... (within 14 days), and

 the respondent mother/father/other party is to file and serve evidence in reply by ... (within
14 days after the filing of the Secretary’s further evidence), and

o (if appropriate), the matter is listed for a dispute resolution conference on the issue of
establishment at the earliest opportunity following service of any further evidence by the
Secretary and the respondent mother/father/other party. (Note in DRC diary. No return date
required)

Or:

Parties are to file an application for a hearing date.

If adjourned for compliance and establishment is still contested

Note: Rather than apply the Practice Note and adjourn for compliance it is not uncommon to
list an establishment hearing once you are advised it is to be contested. This is because there
is often significant case work already conducted and documented and parties have had time to
consider the issue of establishment. This approach reduces further delay.

The Hearing will proceed on the filed material and written submission. Written submissions are
to be filed two days before the hearing date. Parties will be given an opportunity to make oral
submissions at the hearing on the written submissions received by the other parties. Adjourned
for hearing on establishment. The estimated time is two hours.
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Note: The hearing of a contested application on establishment must be no longer than
two hours, except in exceptional circumstances. Applications are to be heard expeditiously.
Cross-examination will be allowed only in exceptional circumstances.

Note: A party can seek to have the issue of establishment re-determined.

Note: For unexplained injury matters, it may be appropriate to conduct an establishment and
final hearing together.

Establishment hearing

These proceedings relate to the child ... now aged ...

The child’s mother is ... The father is ...

Since ... the Secretary has received ... risk of significant harm reports in relation to:
 significant neglect

o parental drug use

e exposure to domestic violence

e physical harm, or

e parental mental health issues.

The Secretary conducted ongoing casework since ... in an effort to address the child protection
concerns within the family. The casework included:

e homes visits
o referrals to services

» a family group conference.

It was assessed there was a continued lack of progress to adequately address the ongoing child
protection concerns in the household despite significant intervention.

Or:

On ... the child was removed.

The Secretary commenced these proceedings by filing an Application on ... pursuant to s 61
Care Act.

The onus is on the Secretary.
The standard of proof is on the balance of probabilities: s 93(4) Care Act.

The High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 is relevant in
determining whether the burden of proof, on the balance of probabilities, has been achieved.

The burden of proof is upon the preponderance of probabilities, but the seriousness of the
allegation, the gravity of the consequences flowing from a decision, and its inherent likelihood
are matters to be taken into account in assessing the standard to be applied: s 140 Evidence Act;
Briginshaw v Briginshaw (1938) 60 CLR 336.

The hearing was conducted on the filed material and oral and/or written submissions.
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The issue before the court is whether the court is satisfied that these children are in need of
care and protection. Section 71 sets out the grounds for the making of a care order. Section 72
defines the determination which must be made.

The Secretary is seeking to establish this matter on a number of grounds under s 71(1).

The grounds identified are:

there is no parent available to care for the child or young person as a result of death or
incapacity or for any other reason

there is no parent available to care for the child or young person as a result of death or
incapacity or for any other reason

the child or young person has been, or is likely to be, physically or sexually abused or
ill-treated

subject to s 71(2), the child’s or young person’s basic physical, psychological or educational
needs are not being met, or are likely not to be met, by his or her parents or primary
care-givers (the court cannot conclude that the basic needs of a child are likely not to be met
only because of a parent’s disability or poverty: s 71(2).)

the child or young person is suffering or is likely to suffer serious developmental impairment
or serious psychological harm as a consequence of the domestic environment in which he
or she is living

in the case of a child who is under the age of 14 years, the child has exhibited sexually
abusive behaviours and an order of the Children’s Court is necessary to ensure his or her
access to, or attendance at, an appropriate therapeutic service

the child or young person is subject to a care and protection order of another State or Territory
that is not being complied with

s 171(1) applies in respect of the child or young person, ie, removal of children and young
persons from unauthorised out-of-home care

Or, s 71(1A) if the Children’s Court makes a care order in relation to a reason not listed in
s 71(1), the court may only do so if the Secretary pleads the reason in the care application.

In the broad sense, the Secretary submits that such findings can be found in the following
evidence: ...

The Secretary submits, when considering the whole of the evidence, the court would find that
the children are children in need of care and protection as at the date of the application.

(a) Mother’s submissions

(b) Father’s submissions
(¢) The ILR’s submissions

Findings of fact
The court is not bound by the rules of evidence unless it so determines: s 93(3). Nevertheless the
court must draw its conclusions from material that is satisfactory in a probative sense so as to

avoid decision making that might appear capricious, arbitrary or without foundational material:
JL v Secretary DFaCS [2015] NSWCA 88 at [148].
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The court can consider and rely upon risk of harm reports concerning the subject children
and siblings going back many years. The evidence is relevant and, if credible, should be taken
into account by the court in determining the issue.

In Whale v Tonkins (1984) 9 Fam LR 410 the Supreme Court (Hutley JA) said at 411:

The court is concerned with all evidence which is relevant, that is, evidence which can make more
probable or less probable a finding as to the kind of guardianship the child is experiencing. This
enquiry may cover years.

Hutley JA goes on to say later at 411:

it is wrong for the hearing to be confined within narrow limits.

In VV v District Court of NSW [2013] NSWCA 469 Barrett JA noted at [26] Flannery J made
the following statement, referring to D (4 Minor) [1987] AC 317:

I must look at the situation both as it was at the time, as it had been in the past and as it would
have been likely to continue if the process of protection had not been put in motion.

In Director General, DoCS v Dessertaine [2003] NSWSC 972, it was stated that in determining;:

whether a child is in need of care and protection the Court is not concerned in determining whether
all factually pleaded matters under all grounds have been sustained or not. It is simply concern
whether there is some evidence to support one of grounds. Once it has reached that point there is
no need for a further wide range of enquiry to be undertaken

The rationale for the requirement that the protective proceedings be established has been
described as a safeguard against arbitrary intervention by the State into the lives of children and
their families: Re Alistair [2006] NSWSC 411 at [64]-[65] per Kirby J.

The establishment issue is a threshold issue: Re Alistair at [65]. It is not concerned with
the issue of restoration nor with considerations of unacceptable risk of harm, nor with the
amelioration of risk and scaffolding considerations as dealt with in cases such as Re Tanya
[2016] NSWSC 794, M v M (1988) 166 CLR 69, Johnson v Page [2007] Fam CA 1235 and
Bell-Collins Children v Sec FACS (No 2) [2016] NSWSC 853 at[26]. These are properly matters
for the placement stage of protection proceedings.

In Director General, DoCS v Dessertaine [2003] NSWSC 972, James J stated that a
magistrate, when considering the grounds, exercises “discretion whether to make an order” and
that “discretion must be exercised in accordance with proper judicial principles”.

As to what constitutes “need of care and protection”, the Act provides a number of grounds
under s 71(1), without limitation subject to s 71(1A), which a child may be considered to be
in need of care and protection.

Section 9(1) states that the Act is to be administered under the principle that the safety, welfare
and well-being of the children are paramount.

At the establishment stage, the issue is whether the grounds have been established, as a matter
of probability, such as to warrant a finding that the child is in need of care and protection or
was at the time of removal and would be but for the existence of arrangements for the care and
protection of the child. Relevantly, the court is concerned whether, as a matter of probability,
s 71(1)(a)—(h), (1A) has been established.
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Option — if parents say that they have changed

The parents contend that the circumstances at the time that the child was taken into care is no
longer prevalent or relevant for the court in making a finding.

However, the complaint regarding lack of care focuses upon a number of strands of behaviour,
acts and omissions which are simply not cured over a short passage of some months. They
involve cumulative issues:

o mental health
e drug and alcohol
» domestic violence, and

 general poor parenting.

Experience tells that those matters are not obviated or resolved over a short period of time and
therefore, while progress is acknowledged the court finds that they have not been removed.

Option — s 106A applies

By operation of s 106A of the Act, evidence adduced about the previous removal of a child
or children must be admitted in these proceedings. Section 106A(2) says that such evidence is
prima facie evidence that the child or young person the subject of the subsequent proceedings
is a child in need of care and protection.

Where such evidence is adduced the parent may rebut the prima facie evidence by satisfying
the court on the balance of probabilities that: “The circumstances that gave rise to the previous
removal of the child or young person no longer exist.”

Justice Price in SB v Parramatta Children’s Court [2007] NSWSC 1297 said that it was
permissible to identify the circumstances that gave rise to an earlier removal of children for
the purpose of determining whether the circumstances that gave rise to the previous removal
of the children still exist or not.

The presumption under s 106A is not itself a ground for making a care order: SB v Parramatta
Children's Court — unless pleaded under s 71(1A).

However, this is relevant to my findings in relation to s 71(1)(a)—(h).

The court is satisfied as a matter of probability ... s 71(1)(a)—(h), (1A).

Option — finding

After considering the evidence before the court I am satisfied that it is appropriate to make a
finding that:

« the child is in need of care and protection on grounds s 71(1)(a)—(h), s 71(1A), or

e was at the time of removal on grounds s 71(1)(a)—(h), s 71(1A) and would be but for the
existence of arrangements for the care and protection of the child.

That now been established, the issue changes. In determining the final orders, including the
issues of parental responsibility (s 79) or contact (s 86) the court would be guided by the test
defined by the High Court in M v M (1988) 166 CLR 69.
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The court will now make directions in relation to the placement stage.

Section 72(1) alternative — if a previous unavailable parent now seeks the return of the
child, but the court is satisfied of s 71(1)(a)—(g)

The court is not satisfied that the child is in need of care and protection under s 71(1).

The issue now is whether the court is satisfied that the child is in need or care and protection
under s 72(1) of the Act.

The court must be satisfied that both the circumstances identified in paragraphs (a) and (b) of
s 72(1) exist: V'V v District Court of NSW [2013] NSWCA 469.

The established circumstances that gave rise to the application occurred or existed (s 72(1)(a)):

e there is no parent available to care for the child or young person as a result of death or
incapacity or for any other reason,

 the parents acknowledge that they have serious difficulties in caring for the child or young
person and, as a consequence, the child or young person is in need of care and protection,

 the parents acknowledge that they have serious difficulties in caring for the child or young
person and, as a consequence, the child or young person is in need of care and protection,

e subject to subsection (2), the child’s or young person’s basic physical, psychological or
educational needs are not being met, or are likely not to be met, by his or her parents or
primary care-givers, (the court cannot conclude that the basic needs of a child are likely not
to be met only because of (a) a parent’s disability, or (b) poverty: s 71(2)).

« the child or young person is suffering or is likely to suffer serious developmental impairment
or serious psychological harm as a consequence of the domestic environment in which he
or she is living,

e in the case of a child who is under the age of 14 years, the child has exhibited sexually
abusive behaviours and an order of the Children’s Court is necessary to ensure his or her
access to, or attendance at, an appropriate therapeutic service,

« the child or young person is subject to a care and protection order of another State or Territory
that is not being complied with.

In evidencing the first part of the threshold, the proof of the facts in the care of one parent is
sufficient to satisfy s 72(1)(a).

The focus is upon whether the grounds have been proven at the time the application was pleaded.
It does not matter whose care the child was in.

As the court has found on the balance of probabilities certain conduct, acts and omissions then
the fact that there is an innocent non-participative parent is a sufficient answer for the court
in making a finding that the child was in need of care and protection at the time the events in
question occurred.

Section 72(1)(b) looks at events at the time the determination is called upon to be made.

It is potentially available to such a parent to demonstrate that now that they have returned to
the life of the child that there is no evidence suggestive that they can offer anything other than a
protective environment. This however, requires an explanation for their exclusion from the life
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of their child, the provision of evidence to indicate their capacity to care and that there are no
factors in and about themselves that may disqualify in the short term such as significant drug
taking, mental health, criminal history or domestic violence.

The court is satisfied that both the circumstances identified in paragraphs (a) and (b) of s 72(1)
exist.

The court is satisfied that the child is in need of care and protection.

The court will now make directions in relation to the placement stage.

Finding option

The court is not satisfied that the child is in need of care and protection.

However, if the evidence relied upon by the Secretary is insufficient, and relevant evidence
otherwise exists, the care application should not be dismissed but adjourned to give the
Secretary sufficient time to bring that evidence before the court. Re Frances and Benny [2005]
NSWSC 1207.

If there is nothing further, the application is dismissed.

[2-2260]

Appeal rights after establishment

In GA v Director General, Department of Human Services [2011] NSWDC 57 it was found that
at establishment there is a decision of the court — but not an order.

Section 91 of the Act states that a party to proceedings who is dissatisfied with an order of
the Children’s Court (other than an interim order) may appeal to the District Court against that
order.

Consequently, in G4 it was found that the court has no jurisdiction to hear “an appeal” from
the decision of the Children’s Court on establishment.

GA referred to Re Alistair [2006] NSWSC 411. In that case the court said at [81]:

Any right of appeal comes at the end of the process, once final orders have been made. The
proceedings remained inquisitorial until the final orders, they being orders seeking an outcome
in the best interests of the child.

Directions in relation to the placement stage — third step

Last reviewed: November 2024

Timetable

» Secretary is to file and serve a care plan and permanency plan, a draft minute of order and a
copy of the birth certificate for each child within 28 days of the receipt of a clinic assessment
report or establishment

o mother/father/other to file and serve evidence in reply to care plan and permanency plan
within 14 days

e adjournment for consideration of the care plan and a completed application for hearing date
form, if required.
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If there are unrepresented parties, the following text may be helpful:

The care plan should include the following:
o abrief overview of the history of the case
 the needs of each child, including any medical, educational or cultural needs

e who is proposed to have parental responsibility for the child such as a parent/s, family
member, or the Minister for Families, Communities and Disability Services

o and if it is proposed that someone other than the parents are to have parental responsibility
for the child, the future arrangements for contact between the child and their parents, family
members or other significant persons in the child’s life.

Each party 1s given an opportunity to respond to the care plan and let the court know whether
they agree or whether they have a different proposal.

[2-2280]

Note: There are a number of interlocutory applications that are often made following
establishment and during the placement stage.

Joined application — first listing
Last reviewed: November 2024

This will usually be an adjournment sought for instructions.

This is an application pursuant to s 98(3) of the Care Act. The applicant is ... The applicant does
not have automatic standing under the Act and seeks to be joined as parties to these proceedings.

[Obtain the views of parties?

Note: Often most parties will seek an adjournment to get instructions.]

There is an application for the matter to be adjourned by ... so instructions can be taken on the
consideration of the Joinder application.

Note: If at least one party opposes the application it is best to set a timetable as below:
« file and serve affidavit evidence by applicant (7 days)

e response (21 days)

» adjournment for compliance (28 days).

Leave to be joined supported by parties and court — s 98(3)

The application filed on ... by the applicant is that they be joined, pursuant to s 98(3) as a party
to these proceedings.

The parties support the joinder application.

I find that the applicant has a genuine concern for the safety, welfare and well-being of the
children and the person satisfies the test under s 98(3) for the following reasons:

e previous carer

o close relative (but check actions — just being a relative is not always enough).

MAR 25 76 CCRH 21




Care and protection matters
Care tree [2-2280]

I have considered whether the joinder will cause further delay, whether the applicant to the
joinder has an arguable case and whether the applicant to the joinder brings a unique voice to
the proceedings.

The court considers that it is an appropriate exercise of the discretion of the court to grant leave
to join the person to the proceedings. Leave is granted for ... to be joined as a party.

If leave to be joined opposed — s 98(3)

The Hearing will proceed on the filed material and written submission. Written submissions
are to be filed two days before the hearing date. Parties will be given an opportunity to
make oral submissions at the hearing on the written submissions received by the other parties.
Adjournment two hours estimate.

Note: The hearing of a contested Joinder application must be no longer than two hours except
in exceptional circumstances — to be heard expeditiously. Cross-examination will be allowed
at such a hearing only in exceptional circumstances.

Leave to be joined hearing — s 98(3)

The Care Act provides for three kinds of possible status for a person who wishes to appear in
Care Act proceedings: two under s 98 and the other under s 87.

Section 98 grants a right of appearance to limited classes of persons, namely the Secretary,
the Minister, and the “child or ... person having responsibility for the child”: s 98(1). But the
section also provides a broader right of appearance with the leave of the court to a person who
“has a genuine concern for the safety, welfare and well-being of the child or young person”:
s 98(3). This additional class of person may only appear “by leave of the Children’s Court”.
The right of appearance, once granted, allows the party to access all documents and “examine
and cross-examine witnesses on matters relevant to the proceedings”.

e These proceedings relate to the child ...

o The application filed on ... by the applicant is that they be joined, pursuant to s 98(3) as a
party to these proceedings

e The applicant is ...

e The child’s mother’s is ...

o The fatheris ...

e The court made interim orders on the ... vesting parental responsibility in the Minister

e A summary of proposed plan was filed ...

e On ... the Children’s Court found that the child was a child in need of care and protection.

e On... the Secretary filed a care plan setting out the Secretary’s assessment that there was/was
not a realistic possibility of restoration to either parent.

The applicant is seeking other orders including interim parental responsibility with respect to
the child:

» the onus is on the applicant

« the standard is on the balance of probabilities
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 in proceedings under the Care Act, any decision concerning a child must take into account
the paramount principle of the safety, welfare and wellbeing of the child: s 9(1) of the Care
Act

o the statutory hierarchy of the permanent placement principles set out in s 10A of the Care
Act must be observed where a parental placement is determined to be unsuitable

o all proceedings in the Children’s Court should proceed to finality as expeditiously as
possible, that is without unreasonable delay, in order to minimise the effect of the
proceedings on the child and the child’s family: s 94(1) of the Care Act

o the court has considered the documents and affidavit evidence filed and submissions
 the applicant contends that ...

« the application is supported by the ... for the following reasons .../the application is opposed
by the ... for the following reasons ...

 the section requires the court to consider only whether leave should be granted, but prescribes
that leave cannot be granted unless the court forms the opinion that the applicant has a
genuine concern for the safety, welfare and well-being of the child or young person. It would
be an error to consider separately from the overall question whether leave should be granted,
whether a genuine concern has been established. The facts and circumstances pertinent to
the expressed concern will almost inevitably be relevant to the exercise of the discretion.
The overall facts before the court, including the relationship of the claimant to the child and
the nature and gravity of the concern, should be considered as a whole. In the process of
determining whether the occasion is appropriate for the grant of leave, the court should form
(or not form) the opinion as to genuine concern

» to exercise the discretion in favour of the grant of leave, the court must actually form an
opinion that:

1. the person has a concern, and that concern is one which is for the safety, welfare and
well-being of the child; and

2. the concern is genuine, that is:
— real, meaning not artificial or contrived and not trivial, and
— honestly held

o whether a relevant factor involves subjectivity, objectivity or both will depend on the
particular factor in the particular circumstances of the case

 the issues in dispute/not in dispute are: ...

Facts demonstrating whether the applicant has a genuine concern for the safety, welfare
and well-being of the children

In EC v Secretary DFACS [2019] NSWSC 226, Sackar J found that the court has to be
objectively satisfied from the totality of the evidence that such a genuine concern exists.

 the nature of the relationship — current carers
e subjective claims — set out in affidavits
 actions taken — the provision of home, love and clear affection/not taken

» role to be played — seeks PR till child turns 18.
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Contrasted with:
o disregards sibling shared placement

» non-compliance with safety plan.

I am prepared to assess that the applicant has a genuine concern both subjectively and
objectively as required by Care Act, s 98(3).

When also considering whether to join a person to the proceedings the court, in the exercise of
its’ discretion, the court is to consider:

o whether the joinder will cause further delay? Would threaten the timely disposition of the
proceedings

o whether the applicant to the joinder has an arguable case
o whether the applicant to the joinder brings a unique voice to the proceedings

» matters of public policy.

Alternate finding:

I am not satisfied that the applicant has a genuine concern, objectively, as required by Care Act,
s 98(3). The application is dismissed.

Delay

A grant of s 98 full party status will have greater potential to lengthen the proceedings than
allowing a person to be heard for example, under s 87.

In Bell-Collins children v Sec FACS [2015] NSWSC 701, Slattery J stressed the significance
of delay noting anything which is likely to unduly delay proceedings is an important relevant
consideration.

It is argued that if other parties were added who would be permitted to put questions, make
submissions and advance evidence on all issues in the proceedings, this would be likely to add
considerably to the length of time that the proceedings would take and delay the hearing.

The submission responds to the objectives of the Care Act, s 9(2)(c), that any consideration
of “the paramount concern to protect children from harm and promote their development”. This
will usually involve giving priority to bringing proceedings to finality as quickly as possible.
Anything which is likely to unduly delay these proceedings is an important relevant s 98(3)
consideration, noting s 94 requiring the court to proceed as expeditiously as possible:

o age of child

e delays have an impact on the well-being of a child due to future placement remaining
uncertain

» applicant basing their claims on hearsay allegation or misinformation
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« the issue of restoration has not yet been determined. The ... contends that whether there is
a realistic possibility of restoration of the children to the ... has not been determined and
the joinder application is premature and whilst the court is determining that issue delay will
occur.

o inAB and JB v The Secretary [2021] NSWDC 626 Levy J stated:

It hardly needs stating that delay in litigation of all kinds is best avoided, but especially so in
relation to child care proceedings.

In considering the potential impact of delay due to the conduct or involvement of a litigant, it
is relevant to contextually stratify its causes on account of the conduct of the litigants seeking
discretionary relief from the court.

This is because disentitling conduct can weigh decisively against the exercise of the discretion
that is sought to be invoked in this case: s 58(2)(b)(i) and (ii) of the Civi/ Procedure Act 2005.
Those provisions apply to litigation once it is in this court. It therefore becomes relevant to
examine past delays as well as future sources of delay in terms of those principles.

Contrasted with:
e delay in making the application for joinder should not be seen to be a material delay

« no undue litigation delay incurred on account of any conduct on the part of the applicant
in the case management phase of the proceedings in this court, or during the course of the
hearing of the appeal

 in reality, litigation, properly conducted, takes time and appropriate preparation

« the granting of leave necessarily means there will be a further element of delay. However, the
issues at stake and the importance of the need for scrutiny and testing of nebulous evidentiary
positions, decisively outweighs the articulated concerns about further procedural delay. This
factor of delay is not a sufficient basis to require that the discretion to grant leave for joinder
not be exercised: EC v Secretary, NSW DFaCS [2019] NSWSC 226 at [20].

Unique position

In Bell-Collins children v Sec FACS [2015] NSWSC 701 at [33]-[34], Slattery J noted that
there will be circumstances when non-parties will be in a unique position to fill particular gaps
in evidence that parties to the proceedings cannot. In certain circumstances it is in the child’s
interest for such evidence to be tested thus joining that person can fill the evidentiary gap:

e observations made — it is not just the written material that might be presented, but it is also
the nuances of cross-examination that come to bear in the determination of such conflicting
viewpoints as are likely to emerge at the hearing of this dispute

» excluding a voice that had a detailed knowledge of the history in this particular case would
not be acting in a way that ensures the safety, welfare and well-being of the children

» they are relevant contradictors who are well placed to seek to forensically test contentious
evidence.

In this case, the applicant fits within the array of persons to be considered in that statutory
hierarchy. This is so particularly where it is not disputed that it would be inappropriate to
consider restoration of the child to a parent and lingering questions remain unanswered as to
the role of the ... that led to the assumption into care.
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In AB and JB v The Secretary [2021] NSWDC 626 Levy J stated at [138]:

[it] would have the effect of denying to the child the benefit of the input of relevant contradictors,
his maternal grandparents, in the process of testing the obviously nebulous elements within the
foundations of Secretary’s case and care plan.

The applicant is a relevant contradictor who is well-placed to seek to forensically test
contentious evidence: Bell-Collins children v DFaCS [2015] NSWSC 701 at [34].

Contrasted with:

The applicant’s case is similar to another party ... Both are seeking the same ... accords with
the applicant.

The applicants’ likely prospects of success

Justice Slattery agreed with the then President of the Children’s Court, Marien P, that the
interpretation of “arguable case”, as expressed in Dempster v National Companies and
Securities Commission (1993) 9 WAR 215, should be adopted; namely, that an arguable case
is a case that is “reasonably capable of being argued” and has “some prospect of success” or
“some chance of success”.

The applicant is the ... The issue of prospects of success must be viewed in terms of s 10A of
the Care Act, which provides a statutory hierarchy for the placement of children, where the first
preference is to return a child to parents or a parent, and if that option is not practicable, or in
the child’s best interests, the Children’s Court must then consider a kinship placement: see 4B
and JB v The Secretary [2021] NSWDC 626.

Other factors are:

e s 13 Aboriginal and Torres Strait Islander Child and Young Person Placement Principles,
see [2-2560] Aboriginal or Torres Strait Islanders

» Secretary is not considering the applicant as a placement option

» should be by way of a placement assessment and application is premature.

Matters of public policy

Care Act, s 87 making of orders that have a significant impact on persons

The other mode of appearance under the Care Act is under s 87. This section affords an
“opportunity to be heard”.

The opportunity to be heard is not the opportunity to participate in the proceedings either
as a party as of right (s 98(1)) or as someone given leave (s 98(3)). Thus, it does not follow
that the opportunity to be heard includes the right to examine or cross-examine witnesses, at
least generally. Cross-examination may still be permitted under s 87 but this is dependent on
the circumstances.

Option — leave granted

I find that the applicant has a genuine concern for the safety, welfare and well-being of the
children and the person satisfies the test under s 98(3).
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The court considers that it is an appropriate exercise of the discretion of the court to grant leave
to join the person to the proceedings. Leave is granted for ... to be joined as a party.

Option — application refused

The court considers that it is not an appropriate exercise of the discretion of the court to grant
leave to join the person to the proceedings. The application is refused.

[2-2300]

Assessment order
Last reviewed: November 2024

An assessment application under ss 53 and 54 of the Care Act is to be made to the court as soon
as possible after establishment and is to be filed and served on all other parties no later than
two days before the application is made to the court.

If unrepresented parties, the following text may be helpful:

The Children’s Court Clinic (the clinic) assists the Children’s Court in care and protection
matters, by providing independent expert clinical assessments of children and young persons,
and the capacity of parents and others to carry out parental responsibility.

An assessment report by the clinic is an independent report to the court rather than evidence
tendered by a party. The Children’s Court Clinic’s authorised clinician who prepares a report is
available for cross-examination at the hearing if required.

The most comprehensive relevant documentation, on which to base the assessment, is provided
to the authorised clinician conducting the assessment as soon as possible.

The clinic is not currently resourced to provide physical or medical examinations.

An assessment application under ss 53 and 54 of the Care Act must be in the prescribed Form
7 Application for Assessment Order.

Note: An independent parenting capacity assessment, “Private assessment”, requires leave from
the court for a clinician to see a child or documents. The court needs to carefully understand
the risk of a child being over-assessed: see Re Bailey and Blake (No 2) [2012] NSWSC 394 per
Rein J. A private assessment is very rare.

If the assessment application is supported by all parties

This is an assessment application under ss 53 and 54 of the Care Act made by ... for the
assessment of a child/young person (s 53), and an assessment of the capacity of a person who
has parental responsibility or seeks parental responsibility: s 54. It is supported by all parties.

The assessment application:
» consolidates multiple children in a sibling group into the one application
» outlines the reasons why an assessment order is required

 outlines the circumstances of the persons to be assessed
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includes a brief list of issues to be addressed by the authorised clinician

» identifies any specific expertise required of the authorised clinician conducting the
assessment

 includes contact details for parties to be assessed, their legal representatives, and the relevant
caseworker or casework manager, and

o lists all the documents upon which the assessment is to be based, including all relevant
previous clinical assessments undertaken of the child, children or family.

Having regard to s 56 and the view that the assessment is likely to provide relevant information
that is unlikely to be obtained elsewhere an order is made consistent with the proposed terms
of the assessment order.

I am satisfied that the child or young person will not be subjected to unnecessary assessment.

Consistent with PN 6, the order will be taken to contain a direction that the applicant for the
assessment order (or other party as directed by the court) will, within seven days, provide all
the documents listed in the application (the file of documents) to the clinic.

The matter is adjourned for eight weeks for consideration of the assessment report. The
assessment report is to be filed within seven weeks.

Note: If the court is asked to make an order appointing a particular person to prepare an
assessment report then the court may recommend a clinician who might have specific expertise
or someone similarly qualified.

If the assessment application is not supported by all parties

The hearing will proceed on the filed material and written submission. Written submissions are
to be filed two days before the hearing date. Parties will be given an opportunity to make oral
submissions at the hearing on the written submissions received by the other parties.

Two hours estimated.

Note: The hearing of a contested application for an assessment order must be no longer than
two hours except in exceptional circumstances — to be heard expeditiously. Cross-examination
will be allowed at such a hearing only in exceptional circumstances.

Assessment hearing

This is an assessment application under ss 53 and 54 of the Care Act made by ... for the
assessment of a child/young person (s 53) and an assessment of the capacity of a person who
has parental responsibility or seeks parental responsibility to carry out that responsibility: s 54.
It is supported by ... and not supported by ...

The assessment application:
» consolidates multiple children in a sibling group into the one application

 outline the reasons why an assessment order is required
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outline the circumstances of the persons to be assessed
 includes a brief list of issues to be addressed by the authorised clinician

o identifies any specific expertise required of the authorised clinician conducting the
assessment

 includes contact details for parties to be assessed, their legal representatives, and the relevant
caseworker or casework manager, and

e lists all the documents upon which the assessment is to be based, including all relevant
previous clinical assessments undertaken of the child, children or family.

Having regard to s 56 and the view that the assessment is likely to provide relevant information
that is unlikely to be obtained elsewhere an order is made consistent with the proposed terms
of the assessment order.

I am satisfied that the child or young person will not be subjected to unnecessary assessment.

Consistent with PN 6, the order will be taken to contain a direction that the applicant for the
assessment order (or other party as directed by the court) will, within seven days, provide all
the documents listed in the application (the file of documents) to the clinic.

The matter is adjourned for eight weeks for consideration of the assessment report. The
assessment report is to be filed within seven weeks.

[2-2320]

Note: If the court is asked to make an order appointing a particular person to prepare an
assessment report, then the court may recommend a clinician who might have specific expertise
or someone similarly qualified.

Dispute resolution conferences
Last reviewed: November 2024

If there are unrepresented parties, the following text may be helpful:

The Children’s Court may make an order that the parties to a care application attend a dispute
resolution conference (DRC) to provide the parties with an opportunity to agree on an action
in the best interests of the child: s 65.

The purpose of DRC is to provide a safe environment that promotes frank and open discussion
between the parties in a structured forum to encourage agreement on what action should be taken
in the best interests of the child or young person, including identifying the issues in dispute,
developing options, considering alternatives and trying to reach an agreement.

If appropriate, more than one DRC may be held at different stages of the proceedings. Dispute
resolution conferences are the most common form of Alternative Dispute Resolution (ADR)
for care and protection cases in the Children’s Court. However, other forms of ADR can be
used, including external mediation and Aboriginal care circles?

Ordinarily, if a party requests a DRC the court would approve the request. You may enquire
as to how a DRC will assist, but it is mostly self-evident.
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Note: If a party does not wish to be involved in the DRC then they cannot be forced to attend
however, it usually is in their best interest to attend and they should be encouraged to attend.
Refer to a DRC if you think it will assist.

The matter is referred to a DRC to be held on ... at am/pm.
(Record in DRC Diary.)
No return date is required if referred to DRC.

[2-2340]

Hearing date sought

Last reviewed: November 2024
Is there an application for hearing date signed by all parties?

Have all directions of the court been complied with? (Including the parties attending an
alternative dispute resolution conference).

Note: Hearing dates will ordinarily only be allocated after the DRC has failed to settle the
matter.

See Form 13 — Application for a hearing date form.

Adjourned to ... for hearing.
Adjourned for readiness listing (1 month prior to hearing date).

Further standard directions apply: including the service of a bundle of any documents produced
under subpoena, the filing and serving on the other parties a case management document which
contains a list of all affidavits (and other documents) to be relied upon by the party at the
hearing, a detailed statement of the real issues in dispute, confirmation of the witnesses required
for cross-examination, the filing and serving of a minute of care order and case management
documents all prior to the readiness listing.

Note: Complete clinician notification on Bench sheet.

Where an authorised clinician is required for cross-examination at the hearing, the party seeking
such attendance should consult the authorised clinician, by contacting the Children’s Court
Clinic and the other parties to determine the most appropriate date and time the authorised
clinician is to attend. The party seeking the attendance of the authorised clinician must then
notify the court of the authorised clinician’s availability when seeking a hearing date.

The Registrar of the court is to send a Notice to Authorised Clinician to attend court to the
Director of the Children’s Court Clinic within seven days following the matter being set down
for hearing.

Further standard directions apply — PN §

The following further standard directions will apply in all contested hearings (other than a
contested hearing on an interim order application or a contested hearing for leave under s 90)
unless the court otherwise directs.

The Secretary will serve on the other parties a bundle of any documents produced under
subpoena upon which the Secretary proposes to rely at the hearing, including by way of cross
examination at least 14 days before the readiness hearing.
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Any other party will serve on all the other parties a bundle of documents produced under
subpoena upon which the party proposes to rely at the hearing and that have not been already
served by the Secretary at least 7 days before the readiness hearing.

The parties, other than the independent legal representative of a child, shall, at least 7 days
before the readiness hearing, file and serve on the other parties a proposed minute of order.

All parties shall, at least 7 days before the readiness hearing, file and serve on the other parties
a case management document which contains:

 alist of all affidavits (and other documents) to be relied upon by the party at the hearing

» aschedule of all documents produced under subpoena upon which a party proposes to rely
at the hearing, including by way of cross-examination

e a detailed statement of the real issues in dispute (for example, a statement that an issue in
dispute is “whether there is a realistic possibility of restoration” is not sufficient), and

» confirmation of the witnesses required for cross-examination.

[2-2360]

Readiness hearing

Last reviewed: November 2024

A readiness hearing is to be held one month prior to the hearing date.

Have all directions of the court been complied with?
Do the parties agree that the matter is ready to proceed?

 Isthe clinician notified? The Registrar of the court is to send a Notice to Authorised Clinician
to attend court to the Director of the Children’s Court Clinic within 7 days following the
matter being set down for hearing.

e Have all parties served a bundle of any documents produced under subpoena upon which
they rely on at the hearing, including by way of cross examination? (Secretary at least 14
days before the readiness hearing; others at least 7 days before the readiness hearing).

o Have all parties, other than the independent legal representative, filed and served on the
other parties a proposed minute of order (at least 7 days before the readiness hearing)?

« Have all parties other than the independent legal representative filed and served on the other
parties a case management document which contains:

(a) alistofall affidavits (and other documents) to be relied upon by the party at the hearing

(b) a schedule of all documents produced under subpoena upon which a party proposes to
rely at the hearing, including by way of cross-examination

(c) a detailed statement of the real issues in dispute (for example, a statement that an issue
in dispute is “whether there is a realistic possibility of restoration” is not sufficient), and

(d) confirmation of the witnesses required for cross-examination.
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If all possibilities of reaching agreement have been fully explored, and the issues to be addressed
at the final hearing are clearly identified the hearing date is confirmed.

Children’s Court — Care
Readiness Hearing Checklist

(IMPORTANT — This document is to be prepared through consultation between the Department of
Communities and Justice and all other parties to the proceedings prior to the Readiness Hearing.)

Child/ren or young
person/s name:

Case number:

Date and place of /1 CHILDREN’S COURT
Readiness Hearing:

How many parties
will be involved in
the hearing?

Has a case Yes No
management
document been
filed by each party?

(If no, when it will be filed?)

Has all Yes No
material/evidence/
reports to be relied
upon been filed
and served?

(if no, please specify when all material will be filed/served?)

(including subpoena
bundles and material
agreed upon to be
provided to expert
witnesses, including
an authorised
clinician)

What issues remain
in dispute?

Have all Yes No
possibilities

of reaching an
agreement been
explored?

(if no, has a further DRC been sought?)

Have copies of Yes No
birth certificates
for each child been
filed?

(If not, why?)

Is any party/legal
representative
seeking to

appear by video
conference,
including a party in
custody?

If so, specify place
of appearance

CCRH 21 87 MAR 25



[2-2360]

Care and protection matters
Care tree

and proposed
video conference
method.

Name of witness
as set out in
Application for

hearing date filed.

Witness required for cross-examination
and estimated length of time.

Witness availability reconfirmed

(including days and times)

1. Yes / No min/hr ~ Yes No
2. Yes / No min/hr ~ Yes No
3. Yes / No min/hr ~ Yes No
4. Yes / No min/hr ~ Yes No
5. Yes / No min/hr ~ Yes No
6. Yes / No min/hr ~ Yes No
7. Yes / No min/hr ~ Yes No
8. Yes / No min/hr ~ Yes No
9. Yes / No min/hr  Yes No
10. Yes / No min/hr  Yes No

Do any witnesses
have particular
vulnerabilities
due to age or
pre-existing
medical
conditions?

Is it appropriate/
practical for any

witness, including

experts, to give

evidence by video

conference?

If so, please
specify place

of appearance
and proposed
video conference
method.

If an interpreter is
required for a party

or witness, what
language and for
whom?

If so, can suitable

arrangements be

MAR 25

88

CCRH 21



Care and protection matters
Care tree

[2-2360]

made to properly
assist the conduct
of the hearing?

Does any
party/witness seek
to bring a support
person to court?

If so, which party
and how many
support persons?

Is it proposed Yes No
that another room

within the court

complex will

be used for the

hearing, such as

the remote witness

room or aroom

equipped with AVL

facilities?

Is there any
evidence other
than oral evidence
that will be relied
upon during the
hearing?

Eg, Record of
interview

If so, how is the
evidence to be
tendered/played
if some
parties/witnesses
are not physically
present?

If yes, has the availability of this room been

discussed with the registrar?

Is there any
objections to
evidence or
admissibility of any
evidence which,
once determined,
may shorten the
hearing?

Is there any
negative impact
on any persons
involved in the
case if the hearing
is delayed due

to Covid-19
concerns?

Eg, stability

of placement,
health, including
mental health and
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wellbeing of the
child/ren and/or
parents.

If so, whom?

Is a party likely

to be prejudiced
by conducting

the hearing in the
manner proposed?

Do all parties agree
with the proposed
arrangements for
the conduct of the
hearing?

Number of persons
that will be
physically present
at court at any
given time during
the hearing?

Estimated duration
of hearing:

(including
submissions)

Yes No

(if no, please provide details)

Parties

Legal representatives

Witnesses

Support persons

Total

HOURS/ DAYS

Readiness checklist prepared by Applicant/Respondent/Child Representative

Name:
Signed:

Date:

In consultation with:

Name:

Applicant/Respondent/
Child Representative

MAR 25

90 CCRH 21



[2-2380]

Care and protection matters
Care tree [2-2380]

Final order — s 61 — supported by all parties and court agrees
Last reviewed: November 2024

Check the following:

e service

» orders are consistent with orders that a party not in attendance were advised of
e matter is established

« if finding has previously been made or required; otherwise:

(a) there is no realistic possibility of restoration within a reasonable period to the care of
the mother/father with respect to the child

(b) there is a realistic possibility of restoration within a reasonable period to the care of the
mother/father with respect to the child

Birth Certificate filed.

I have considered the permanency plan and am satisfied that the permanency planning proposed
by the Secretary aims to provide the child with a stable placement that offers long-term security
and involves the least intrusive intervention in their life and their family that is consistent with
the paramount concern to protect the child from harm and promote her/his development (s 9(2)
(c)), and pursuant to s 83(7) of the Act, the court finds that permanency planning has been
appropriately and adequately addressed.

The court is invited to make orders in accordance with a minute of care order which propose
that ...

The orders sought pursuant to the Care Act are consistent with the standardised wording per
PN 14.

Each of the parties before the court support the orders in accordance with the minute of care
order.

The court makes the orders in accordance with the minute of care order.

Note: The MOCO will usually include s 82 order for at least one report but more appropriately
two reports.
Section 82(2) states the report must:

(a) be provided to the Children’s Court within 24 months or such earlier period as the court may
specify

The MOCO may include a s 76 order for supervision. If so, the court makes an order placing
the child under the supervision of the Secretary.

In making an order under this section, the court notes the history and previously identified risks
and the order is made to ensure the safety, welfare and well-being of the child. The order is
made for ... months.

Section 76(3A) provides that the Children’s Court may specify a maximum period of
supervision that is longer than 12 months (but that does not exceed 24 months) if the Children’s
Court is satisfied that there are special circumstances that warrant the making of an order of
that length and that it is appropriate to do so.
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Section 76(4) provides that the Children’s Court may require the presentation of the following
reports:

(a) areport before the end of the period of supervision stating the following:
(i) the outcomes of the supervision
(i1) whether the purposes of the supervision have been achieved
(ii1)) whether there is a need for further supervision to protect the child or young person
(iv) whether other orders should be made to protect the child or young person

(b) one or more reports during the period of supervision describing the progress of the

supervision.

Note: The MOCO may include a s 73 order for undertakings.

The court, noting the history and identified risks, makes an order accepting the undertakings
provided in writing, signed by the person giving it, and remaining in force before the day on
which the child or young person attains the age of 18 years to ensure the safety, welfare and
well-being of the child.

Final order — structure of proceedings

These proceedings concern the child ...
The child is ... of age.

The child’s mother is ...

The child’s father is ...

The child is currently resides ...

The authorised carer ...

The child’s sibling is ...

Background:

The Secretary commenced care proceedings by way of an application initiating care
proceedings filed on ...

The court made interim orders on ... vesting parental responsibility in the Minister.
A summary of proposed plan was filed on ...

In that plan, the Secretary identified the following as matters the parents had to do for the
Secretary to consider the viability of restoration: ...

On ... the Children’s Court found the child was a child in need of care and protection.

On ... the Secretary filed a care plan setting out the Secretary’s assessment that there was/was
not a realistic possibility of restoration to either parent.

On ... the child was placed in the care of their current authorised carer.

An assessment report dated ... was provided to the court prepared by an independent clinician
appointed by the clinic, ...

Separately, there had been a parenting capacity assessment of the ...

On ... the Secretary filed a care plan. The Secretary assessed that there was not a realistic
possibility of restoration of ... to either parent.
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... appeared for the Secretary.

The Father appeared in person as a self-represented litigant.

The Mother was represented by ...

... was appointed by the court as the ILR.

Onus of proof and standard of proof

The burden of proving the case falls upon the Secretary.

The standard of proof is on the balance of probabilities: s 93(4) of the Care Act.

The High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 is relevant in
determining whether the burden of proof, on the balance of probabilities, has been achieved.

Witnesses/Evidence

The court has had the benefit of reflecting on all of the evidence and the written and oral
submissions.

There was a significant amount of documentary evidence that was filed prior to the hearing or
tendered during the hearing.

A number of witnesses were called to provide additional oral evidence; and were
cross-examined.

These witnesses included ...

Caseworker ... gives evidence that: ...

Issues not in dispute

It is not in dispute that there is no realistic possibility of restoration to the ...
Issues in dispute

The issue for the court is ...

Submissions

The Secretary submits that ...

The father submits ...

The mother submits ...

The ILR submits ...

State findings of fact relevant to issues in dispute

Child is ... years of age.

Given child’s tender age and immaturity, only limited weight should be placed on her views.
The child has resided in ... since ...

The child identifies ... as the primary caregiver.

There are risk factors pertaining to the parent ... regarding mental health, use of drugs
and parenting capacity. The magnitude of those risks are great. They are of a long-standing
nature. The consequences to the child’s safety, welfare and well-being in the context of their
circumstances would be significant.

The likelihood of those risk occurring is high because there has been a significant period of
time where the parent has not addressed those concerns.
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It is difficult to see how those risks might be satisfactorily managed, albeit it is acknowledged
that the parent has recently begun addressing the risk factors.

There are benefits to the child in having a family placement but those benefits can be achieved
with an appropriate contact regime without risking the impact of psychological harm that would
follow if there is a disruption to the current care arrangement. A failed restoration would be
devastating.

The applicable legal context for the determination of the matter

Decisions in care proceedings are to be made consistently with the objects, provisions and
principles provided for in the Care Act, and where appropriate, the United Nations Convention
on the Rights of the Child, 1989 (CROC).

The objects of the Care Act are set out in s 8.
The objects of this Act are to provide—

(a) that children and young persons receive such care and protection as is necessary for their
safety, welfare and well-being, having regard to the capacity of their parents or other
persons responsible for them, and

(al) recognition that the primary means of providing for the safety, welfare and well-being of
children and young persons is by providing them with long-term, safe, nurturing, stable
and secure environments through permanent placement in accordance with the permanent
placement principles, and

The Care Act sets out a series of principles governing its administration. These principles are
largely contained in s 9, but also appear elsewhere.

First and foremost is the principle per s 9(1) requiring that in any action or decision concerning
a child or young person, the safety, welfare and well-being of the child or young person are
paramount.

This principle is the underpinning philosophy by which all relevant decisions are to be made.
It operates, expressly, to the exclusion of the parents — the safety, welfare and well-being of
a child or young person removed from the parents being paramount over the rights of those
parents.

The point is that the primary issue for the court is not about the parent or whether the carer
would be significantly impacted by restoration to birth family or not — it is about the safety,
welfare and well-being of a child — it is that that is paramount.

Secondary to the paramount concern, the Care Act sets out other, particular principles to be
applied in the administration of the Act.

These are set out in ss 9(2) and 10 and include the following:

(a) Wherever a child or young person is able to form his or her own views on a matter concerning
his or her safety, welfare and well-being, he or she must be given an opportunity to express
those views freely and those views are to be given due weight in accordance with the
developmental capacity of the child or young person and the circumstances. (See also s 10.)

How much weight a child’s views are given depends on a number of things. The age and
level of maturity of the child, how strongly they hold their views and how long they have
held them for; whether they were pressured to form the views and the circumstances in which
the views were expressed will all be taken into consideration.
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(b) ... account must be taken of the culture, disability, language, religion and sexuality of the
child or young person and, if relevant, those with parental responsibility for the child or
young person.

(c) [any action] to protect a child or young person from harm, the course to be followed must be
the least intrusive intervention in the life of the child or young person and his or her family
that is consistent with the paramount concern to protect the child or young person from harm
and promote the child’s or young person’s development.

Section 10A(3) of the Care Act establishes:
The “permanent placement principles” are as follows—

(a) if it is practicable and in the best interests of a child or young person, the first preference
for permanent placement of the child or young person is for the child or young person to
be restored to the care of his or her parent (within the meaning of s 83) or parents so as to
preserve the family relationship

In Director of Family and Community Services v Jack [2012] NSWChC 7 at [21], that:

There is nothing in the Act which specifically indicates that a child should remain with a parent
unless the court is positively satisfied that such a placement would be contrary to the child’s best
interests. The statutory provisions outlined above, however, suggest to me that an order giving
responsibility of a child to the Minister should only be made as an order of last resort. The majority
of children are raised by their parents, the relationship between parent and child is one of the
closest, if not the closest, of all relationships and the mere fact of the relationship will invariably
receive substantial weight in any given case. This view receives support from decisions of the
High Court and courts in the Australian Capital Territory and New South Wales.

As was said by the High Court in M v M (1998) 166 CLR 69 at [20] in the context of proceedings
in the Family Court for custody or access:

In deciding what order it should make the court will give very great weight to the importance
of maintaining parental ties, not so much because parents have a right to custody or access, but
because it is prima facie in a child’s interests to maintain the filial relationship with both parents.

The second preference for permanent placement is guardianship of a relative, kin or other
suitable person. The paternal grandmother is such a relative.

The next preference (except in the case of an Aboriginal or Torres Strait Islander child) is for
the child to be adopted.

The last preference is for the child to be placed under the parental responsibility of the Minister.
The Secretary must assess whether there is a realistic possibility of restoration of the child to
the parent(s) within a reasonable period.

Section 83(8A) states “reasonable period” for the purposes of this section must not exceed 24
months.

The principles relating to the phrase “a realistic possibility of restoration” may be summarised
by reference to Re Campbell [2011] NSWSC 761 and Department of Communities and Justice
(DCJ) and Bloom [2021] NSWChC 2:

e apossibility is something less than a probability; that is, something that is likely to happen.
A possibility is something that may or may not happen. That said, it must be something that
is not impossible

» the concept of realistic possibility of restoration is not to be confused with the mere hope
that a parent’s situation may improve
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 the possibility must be “realistic”, that is, it must be real or practical. The possibility must
not be fanciful, sentimental or idealistic, or based upon “unlikely hopes for the future”. It
needs to be “sensible” and “commonsensical”

e in Department of Communities and Justice (DCJ) and Bloom the President of the Children’s
Court’s examined the phrase of a realistic possibility of restoration:

A realistic possibility may be evidenced at the time of hearing by a coherent program already
commenced and with some significant “runs on the board”, or by the development of and
commitment to a cohesive and viable plan that is sensible, practicable and viable within a
reasonable time: at [173].

» the words “may be evidenced” indicate an exercise of discretion contrasted with DFaCS
& the Steward Children [2019] NSWChC 1 and more in keeping with the Slattery J and
Johnston J’s interpretation in Re Campbell [2011] NSWSC 761 and Re Saunders and Morgan
[2008] CLN 10. The proper interpretation is that usually this needs to be evidenced but the
bar is too high for must be evidenced

e the comma before “or” in Department of Communities and Justice (DCJ) and Bloom —
begins an independent clause — that sets a lower test than in DFaCS & the Steward Children
allowing for the development of and commitment to a cohesive and viable plan that is
sensible, practicable and viable within a reasonable time

 this test is consistent with Practice Note 5 that defines the Summary of Proposed Plan
(SOPP):
the tasks and demonstrated changes the parents need to undertake in order for the

child/young person to be returned to their parents safely (including relevant timeframes for
the tasks/changes to occur)

» Practice Note 5 contrasts DFaCS & the Steward Children in having already commenced a
process of improving parenting where there has already been some significant success

» reference to the court needing to be able to see that a parent has already commenced a
process of improving his or her parenting, that there has already been significant success
and that continuing success can confidently be predicted is not referred to in Department of
Communities and Justice (DCJ) and Bloom

 there are two limbs to the requirements for assessing whether there is a realistic possibility
of restoration. The first requires a consideration of the circumstances of the child or young
person. The second requires a consideration of the evidence, that the parent(s) are likely to
be able to satisfactorily address the identified risk issues

» the court may take into account the progress of parents in relation to their rehabilitation,
their progress in respect of gaining insight into their parenting deficiencies, and their ability
to satisfactorily address the issues that have led to the removal of the child

 the court may also have regard to any plan that prepares, educates or assists parents in moving
towards a restoration, which involves for example, supports, scaffolding, treatment, training
and education, provided it is viable and practicable

e the determination must be undertaken in the context of the totality of the Care Act, in
particular the objects set out in s 8 and other principles to be applied in its administration,
including the notion of unacceptable risk of harm

« itis now well settled law that the proper test to be applied in care proceedings in respect of
final orders is that of “unacceptable risk to the child”: M v M (1988) 166 CLR 69 at [25].
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The principles set out apply equally to all forms of harm, such as physical and emotional harm.

Whether there is an “unacceptable risk” of harm to the child is to be assessed from the
accumulation of factors proved: see Johnson v Page [2007] Fam CA 1235. This is an exercise
in foresight.

The court must examine what the future might hold for the child, and if a risk exists, assess
the seriousness of the risk and consider whether that risk might be satisfactorily managed
or otherwise ameliorated. Thus, one needs to examine the likelihood of the feared outcome
occurring, and secondly, the severity of any possible consequences. The risk of detriment must
be balanced against the possibility of benefit to the child.

Integrating the facts and law

The objective evidence is that ...

Option if no restoration

I have serious concerns about disrupting that environment by interfering with the current
arrangement for the care of the child, and even deeper concerns as to the capacity of the parent
to bring to that task the necessary level of skill and understanding, either on his own or jointly
with the ...

Option if no restoration

I also have serious concerns about disrupting that environment having regard to the risk factors
set out regarding the ... and their ability to manage the stressors of own mental health if parental
responsibility is allocated to ...

Option if no restoration

Restoration of the child to the would involve an unacceptable risk of harm which is not capable
of mitigation to a level that safeguards her safety, welfare and well-being.

Option if no restoration

I am satisfied, therefore, having regard to the circumstances of the child and a consideration
of the evidence that there is no realistic possibility of restoration of the child being restored in
a reasonable time.

I also have serious concerns about disrupting that environment having regard to the risk factors
set out regarding the ... and their ability to manage the stressors of own mental health if parental
responsibility is allocated to ...

The Children’s Court therefore accepts the assessment of the Secretary that there is no realistic
possibility of restoration of the child being restored to the father within a reasonable time:
s 83(5) Care Act.

Then consider permanency planning.
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Option if restoration

I am satisfied, therefore, having regard to the circumstances of the child and a consideration
of the evidence that there is a realistic possibility of restoration of the child being restored in
a reasonable time.

The Children’s Court therefore does not accept the assessment of the Secretary that there is no
realistic possibility of restoration of the child being restored to the father within a reasonable
time: s 83(5) Care Act.

Having made the assessment as to restoration, the Secretary is then required to address the
permanency planning for the child. As the court does not accept the assessment the court directs
the Secretary to prepare a different permanency plan: s 83(6).

A new care plan is directed.

Option

I am satisfied, therefore, having regard to the circumstances of the child and a consideration
of the evidence that there is no realistic possibility of restoration of the child being restored in
a reasonable time.

The Children’s Court therefore accepts the assessment of the Secretary that there is no realistic
possibility of restoration of the child being restored to the parent within a reasonable time:
s 83(5) of the Care Act.

Leave under s 90(2) of the Care Act having been granted, the issue for the court now is therefore,
whether the previous care orders should be varied or rescinded: s 90(6) and (7).

(6) Before making an order to rescind or vary a care order that places a child or young person
under the parental responsibility of the Minister, or that allocates specific aspects of parental
responsibility from the Minister to another person, the Children’s Court must take the
following matters into consideration—

(a) the age of the child or young person,
(b) the views of the child or young person and the weight to be given to those views,

(c) the length of time the child or young person has been in the care of the present caregivers
and the stability of present care arrangements,

(d) the strength of the child’s or young person’s attachments to the birth parents and the
present caregivers,

(e) the capacity of the birth parents to provide an adequate standard of care for the child
or young person,

(f) the risk to the child or young person of psychological harm if present care arrangements
are varied or rescinded.

(7) If the Children’s Court is satisfied, on an application made to it with respect to a child or
young person, that it is appropriate to do so—

(a) itmay, by order, vary or rescind an order for the care and protection of the child or young
person, and

(b) ifitrescinds such an order— it may, in accordance with this Chapter, make any one of the
orders that it could have made in relation to the child or young person had an application
been made to it with respect to the child or young person.
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I have given consideration to each:

» the age of each child: this is often a relevant and persuasive factor, particularly with older
children or young persons, but I do not consider it significant in the circumstances of the
present case

» the wishes of the child and the weight to be given to those wishes: I have dealt with this
issue above

 the length of time the children have been in the care of the present caregivers: this is a factor
of some weight in this case

 the strength of the child’s attachments to the birth parents and the present caregivers: the
question of attachment weighs against a restoration, in favour of maintaining the current
placement, in accordance with the clinician’s view

 the capacity of the birth parents to provide an adequate standard of care for the children: I
have dealt with this issue above,

o the risk to the children of psychological harm if the present care arrangements are varied or
rescinded: I am satisfied that for the reasons given that more probably than not, restoration
poses an unacceptable risk of psychological harm to these children.

For all the reasons articulated, I am satisfied that the previous care orders should not be
rescinded: s 90(6).

Decision option

The Children’s Court does not accept the assessment of the Secretary that there is no realistic
possibility of restoration of the child being restored to the parent within a reasonable time:
s 83(5) of the Care Act.

Leave under s 90(2) of the Care Act having been granted, the issue for the court now is
therefore, whether the previous care orders should be varied or rescinded: s 90(6). In making
this determination the court is required have regard to the matters set out in s 90(6). I have
given consideration to each:

» the age of each child: this is often a relevant and persuasive factor, particularly with older
children or young persons, but I do not consider it significant in the circumstances of the
present case

o the wishes of the child and the weight to be given to those wishes: I have dealt with this
issue above

 the length of time the children have been in the care of the present caregivers: this is a factor
of some weight in this case

» the strength of the child’s attachments to the birth parents and the present caregivers: the
question of attachment weighs in favour of restoration

 the capacity of the birth parents to provide an adequate standard of care for the children: I
have dealt with this issue above,

o the risk to the children of psychological harm if the present care arrangements are varied or
rescinded: I am satisfied that for the reasons given that more probably than not, restoration
does not pose an unacceptable risk of psychological harm to these children.
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For all the reasons articulated, I am satisfied that the previous care orders should not be
rescinded: s 90(6).

Note: Interim order regarding a variation or rescission application:

Where an application to vary or rescind an order is made but not determined, the court may
make an interim order. An interim order may have the effect of varying the original order but
not rescinding it. For a discussion of the nature of a leave application: see Re Edward [2001]
NSWSC 284 and P Mulroney, “Preparing and running a section 90 case: a perspective from
the Bench” [2008] 7 CLN.

Final order — guardianship

Decision

An application for a guardianship order may be made by the following:

(a) the Secretary, or

(b) with the written consent of the Secretary.

Each parent has being given a reasonable opportunity to obtain independent legal advice about
the application and was entitled to be heard in this matter.

Pursuant to Children and Young Persons (Care and Protection) Regulation 2022 cl 13 the
applicant for the guardianship order has presented a suitability statement prepared by the
assessment body to the Children’s Court prior to this date.

A care plan has been filed.

I have considered the financial plan.

If appropriate:

As the child or young person is 12 or more years of age and capable of giving consent,
the consent of the child or young person is given in the form and manner prescribed by the
regulations: cl 12. (See below.)

If appropriate:

as the child or young person is an Aboriginal or Torres Strait Islander child or young person
— permanent placement of the child or young person under the guardianship order the
guardianship order is in accordance with the Aboriginal and Torres Strait Islander Child and
Young Person Placement Principles that apply to placement of such a child or young person
under s 13.

The court is satisfied that:

(a) there is no realistic possibility of restoration of the child or young person to his or her
parents, and

(b) that the prospective guardian will provide a safe, nurturing, stable and secure environment
for the child or young person and will continue to do so into the future.

Order

The guardianship order is made. This means the guardians have been allocated all aspects of
parental responsibility for the child or young person until the child or young person reaches
18 years of age.
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No s 82 reports are required.
Consent in writing

Note: 14 days

Clause 12 Form of child’s or young person’s consent to guardianship order
(1) For the Act, section 79A(3)(d), the consent of a child or young person must—
(a) be written, and
(b) be signed by the child or young person in the presence of a relevant witness, and

(c) include a statement from the relevant witness that the witness complied with
subsections (2) and (3).

(2) The relevant person must explain to the child or young person the nature of the guardianship
order to which the consent relates.

(3) The explanation must—
(a) be given at least 14 days before the consent is signed by the child or young person, and
(b) be given in a way and use language the child or young person can understand, and
(c) include the following information—

(i) if the order is made, all aspects of parental responsibility for the child or young
person will be allocated under the order to a specified person or persons,

(i) an order may be rescinded or varied under the Act, section 90,

(ii1) the child or young person is entitled to obtain independent legal advice before
signing the consent.

(4) In this section—
“relevant witness” means—

(a) the principal officer of the designated agency responsible for supervising the placement
of the child or young person, or

(b) an employee of the designated agency responsible for supervising the placement of the
child or young person who has been directly involved in the supervision of the child or
young person’s placement, or

(c) an Australian legal practitioner.

[2-2400]

Section 90 application
Last reviewed: November 2024

First listing — usually an adjournment sought for instructions

This is an application pursuant to s 90 of the Care Act. The applicant is ... and is seeking that
the Children’s Court rescind or vary previous care orders. Leave may be granted if there has
been a significant change in any relevant circumstances since the order was made or was last
varied (s 90(2)) and after taking into account the primary and additional considerations set out
in s 90(2B) and (2C).

Seek the views of various parties?
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Note: Often most parties will seek an adjournment to get instructions. This is an application for
the matter to be adjourned so instructions can be taken on the consideration of leave. If at least
one party opposes the application, it is best to set a timetable as below:

Timetable
o file and serve affidavits

® reSponses

» adjournment for compliance.

Second listing — s 90 leave supported by all parties and court agrees

Short order

Seek the views of various parties?

This is an application pursuant to s 90 of the Care Act. The applicant per s 90(1AA) is:

» the Secretary

o the child or young person

e aperson having parental responsibility for the child or young person

e aperson from whom parental responsibility for the child or young person has been removed

» a person who considers himself or herself to have a sufficient interest in the welfare of the
child or young person.

The applicant is seeking that the Children’s Court rescind or vary previous care orders.

An application under s 90, however, may only be made pursuant to a grant of leave: s 90(1).
The parties support leave being granted.

Leave may be granted if there has been a significant change in any relevant circumstances since
the order was made or was last varied: s 90(2).

The following significant changes are identified and established:

o carer deceased

 the parents have not met their responsibilities under an applicable care plan
 there has been positive progress and steps made by the parents, or

 there is an application for guardianship.

Children and Young Persons (Care and Protection) Regulation 2022 cl 4 sets out factors which
indicate a significant change in the relevant circumstances of a child or young person since a
care order was made or last varied include:

(a) the parents of the child or young person concerned have not met their responsibilities under
a care plan or permanency plan involving restoration,

(b) the Children’s Court, having conducted a progress review under the Act, s 82(3), is not
satisfied proper arrangements have been made for the care and protection of the child or
young person,
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(c) an application has been made for a guardianship order for the child or young person,

(d) for a guardianship order — the guardian is unable or unwilling to meet the guardian’s
responsibilities to the child or young person.

If there are significant changes made out before granting leave the Children’s Court must
consider the matters set out in s 90(2B) and (2C).

After considering the matters set out in s 90(2B) including:

o the child’s views

e length and stability of care arrangements,

and s 90(2C), including:

o whether the applicant has an arguable case.

Decision

The court finds that there has been a significant change in relevant circumstances since the order
was made or was last varied. The circumstances are ... Further, the court’s view is that it is an
appropriate exercise of the court’s discretion to grant leave and leave is granted.

Second listing if s 90 leave is not supported by a party or not agreed to be the court

The hearing will proceed on the filed material and written submission. Written submissions are
to be filed 2 days before the hearing date. Parties will be given an opportunity to make oral
submissions at the hearing on the written submissions received by the other parties.

Adjournment: 2 hours estimate.

Note: The hearing of a contested application under s 90(1) of the Care Act must be no
longer than two hours except in exceptional circumstances — to be heard expeditiously.
Cross-examination will be allowed at such a hearing only in exceptional circumstances.

Leave hearing decision — s 90

Background
1. These proceedings relate to the children ...

2. ...wasbornon ... and is now aged approximately ... years

3. ... wasborn ... and is now aged approximately ... years

4. The mother is ...

5. The fatheris ...

6. ... was removed when the child was ... years of age.

7. ... was removed when the child was ... months of age.

8. The children are under the parental responsibility of the Minister.
9

The children are in their second placement. They have been with their current carers for
just over ... years.
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10.

I1.
12.
13.
14.

15.
16.

The proceedings are brought by the ... for the rescission/variation of care under s 90(1AA)
and (2) of the Children and Young Persons (Care and Protection) Act 1998 (the Care Act)
being a person from whom parental responsibility has been removed.

Pursuant to s 90(7) ... seeks that previous orders be rescinded.
The application is dated ...
Final orders were made on ...

This is the parent’s second s 90 application. The previous application dated ... was
withdrawn on ...

The grounds for leave include the significant changes ...

The reasons for removal of the children in the original care proceedings in ... articulated
the following risks: ...

Onus of proof

17. The burden is on the applicant.

Standard of proof

18. Standard of proof is on the balance of probabilities: s 93(4) of the Care Act.

19. The High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 is relevant
in determining whether the burden of proof, on the balance of probabilities, has been
achieved.

Witnesses

20. The evidence on file, for the most part, is as set out in the list of documents filed by the
solicitor for the Secretary on the ...

21. The hearing was conducted on the basis of the filed material and oral and/or written

submissions.

Issues in dispute

22.

The issues in dispute are whether there has been a significant change in any relevant
circumstances since the care order was made or last varied, and if so, whether the court
should exercise its discretion in granting leave.

Father’s submissions

23.

Father’s submissions ...

Mother’s submissions

24.

The mother supports ...

The Secretary’s submissions

25.

The Secretary opposes leave. ...

The ILR’s submissions

26.

The ILR opposes the granting of leave.
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The law applicable
27. Section 90 of the Care Act empowers the Children’s Court to rescind or vary previous care

28.
29.

30.

31.

32.

33.

34.

35.

36.

orders.
An application under s 90, however, may only be made pursuant to a grant of leave: s 90(1).

The Children’s Court may grant leave if it appears that there has been a significant change
in any relevant circumstances since the care order was made or last varied: s 90(2).

Whether there has been a significant change in any relevant circumstances is the threshold
question. If there has been then the next task is whether the court should exercise its
discretion in granting leave.

In the matter of J, K and C [2002] CLN 1, Crawford CM held:

The granting of leave should not be assumed as a mere formality. It is a distinct proceeding
with distinct issues to be determined.

In In the matter of Jasper [2006] CLN 2, Mitchell SCM said: “The point of this section ...
is to protect a child from contested care proceedings by ensuring that proceedings come to
an end unless there is really a good cause to reopen them”.

In S v Department of Community Services (DoCS) [2002] NSWCA 151, the Court of
Appeal held at [27] that s 90(2) requires a comparison between the situation at the time
when the application was heard and the facts underlying the decision when the order was
made or last varied.

In making that comparison the court is not restricted to the time of the order being made
but may look at a range leading up to that order being made in consideration of whether a
significant change in relevant circumstances can be established.

In Re M (No 6) [2016] NSWSC 170, Robb J at [43]:

An applicant must identify and establish one or more relevant circumstances that have
changed, and then show that the change is, or changes are, significant.

In his reasons, Marien J in Kestle v Department of Family and Community Services [2012]
NSWChHC 2 sets out a helpful summary of the principles to be applied in a s 90(2)
application that guide the decision-making process:

(1) In determining whether to grant leave the court must first be satisfied under s 90(2)
that there has been a significant change in a relevant circumstance since the care order
was made or last varied.

(i1)) The range of relevant circumstances (a relevant circumstances is a circumstance that
underpins the original order) will depend upon the issues presented for the court’s
decision. They may not necessarily be limited to just a “snapshot” of events occurring
between the time of the original order and the date the leave application is heard. Such
measurement requires a comparison between the situation at the time the application
is heard and the facts underlying the decision last made or varied. In Re Felicity (No 3)
[2014] NSWCA 226, Basten JA (with whom Ward and Emmett JJA agreed) rejected
the argument that the relevant circumstances were restricted to the circumstances
which formed the basis for making the care order in the first place. Justice Basten
held that the phrase “any relevant circumstances” in s 90(2) of the Care Act refers
to “any circumstances relevant to the safety, welfare and well-being of the child”
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37.

38.

39.

40.

41.

which his Honour believed conformed to the primary object of the Care Act in s 8(a):
see [25]-[26]. Re Felicity was approved by Beazley P in Potkonyak v Legal Services
Commissioner (No 2) [2018] NSWCA 173 at [118].

(ii1)) The change that must appear should be of sufficient significance to justify the court’s
consideration of an application for rescission or variation of the existing care order.
That is adopted from S v Department of Community Services [2002] NSWCA 151.

(iv) The establishment of a significant change in a relevant circumstance is a necessary
but not a sufficient condition for leave to be granted.

Before granting leave to make an application to vary or rescind the care order, the
Children’s Court must consider the matters set out in s 90(2B) and (2C).

The primary considerations outlined in s 90(2B) are as follows:

(a) the views of the child or young person and the weight to be given to those views,
having regard to the maturity of the child or young person and his or her capacity to
express his or her views,

(b) the length of time for which the child or young person has been in the care of the
present carer and the stability of present care arrangements,

(c) if the Children’s Court considers that the present care arrangements are stable and
secure, the course that would result in the least intrusive intervention into the life of
the child or young person and whether that course would be in the best interests of
the child or young person.

Additional considerations are as follows:

« the age of the child or young person

 the nature of the application

« the plans for the child or young person

o whether the applicant has an arguable case. An arguable case means a case “which has
some prospect of success” or “has some chance of success”.

In Re Nerida [2002] CLN 7 Dive SCM states:

An “arguable case” is clearly a far lesser test than a prima facie case test or a “more probable
than not” test. In my view an “arguable case” test indicates a requirement for the applicant
to put material before the court which shows that there is a plausible case which requires or
deserves further consideration in a substantive hearing.

In S'v Department of Community Services (DoCS) [2002] NSWCA 151 Davies AJA states:

I should observe that a person seeking leave to apply for the rescission or variation of a care
order is not required to prove on such an application that, if leave be granted, the person
would be entitled to the order sought.

In determining whether an applicant has an arguable case and whether to grant leave, the
court may need to have regard to the mandatory considerations in s 90(6):

(a) the age of the child or young person,
(b) the views of the child or young person and the weight to be given to those views,

(c) the length of time the child or young person has been in the care of the present
caregivers and the stability of present care arrangements,
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(d) the strength of the child’s or young person’s attachments to the birth parents and the
present caregivers,

(e) the capacity of the birth parents to provide an adequate standard of care for the child
Or young person,

(f) the risk to the child or young person of psychological harm if present care
arrangements are varied or rescinded.

(g) matters concerning the care and protection of the child or young person that are
identified in

(i) areportunder s 82, or

(i) a report that has been prepared in relation to a review directed by the Children’s
Guardian under s 85A or in accordance with s 150.

42. The objects of the Act are set out in s 8. The Act also sets out a number of principles
according to which it is required to be administered, both administratively and judicially.

43. The overriding principle is that the safety, welfare, and well-being of children are
paramount, even to the exclusion of the interests of any parent: s 9(1).

44. 1t is now well settled law that the proper test to be applied in ALL care proceedings in is
that of “unacceptable risk to the child”: M v M (1988) 166 CLR 69 at [25].

45. Thus, one needs to examine the likelihood of the feared outcome occurring, and secondly,
the severity of any possible consequences. The risk of detriment must be balanced against
the possibility of benefit to the child.

Decision option

For the reasons given, I am not satisfied that the case for a grant of leave to apply under s 90(2)
of the Care Act for the rescission or variation of the existing care orders has been made out,
and leave should therefore be refused.

Further, even if the court was required to exercised its discretion, considering that the children
have been in their placement since ..., the stability and security of that placement, the
attachment to current carers, the principle of least intrusive intervention, the age and views of
the children, the nature of the application in seeking restoration, the scantness and inadequacy
of the parents plans, the capacity of the parents, the risk to the children of psychological harm
if present care arrangements are rescinded the parent would not have an arguable case.

Decision option

The court finds that there has been a significant change in relevant circumstances since the order
was made or was last varied. Further, the court’s view is that it is an appropriate exercise of the
court’s discretion to grant leave and leave is granted.

Directions

Secretary to file and serve care plan and permanency plan, a draft minute of order and a copy
of the birth certificate for each child within 28 days of the receipt of a clinic assessment report
or establishment.
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Mother/Father/Other to file and serve evidence in reply to care plan and permanency plan within
14 days.

Adjournment for consideration of the care plan and a completed application for hearing date
form, if required.

Note: Section 90(2D): the Children’s Court may dismiss an application for leave under this
section if it is satisfied that the application is frivolous, vexatious or an abuse of process.

Section 90(2E): without limiting s 90(2D), the Children’s Court may dismiss an application for
leave under this section if it is satisfied that—

(a) the application has no reasonable prospect of success, and

(b) the applicant has previously made a series of applications for leave under this section that
the court has dismissed.

Note: The court can consider a costs order but nothing else to deter the applicant from taking
out a further application.

Final order s 90 — Long decision after leave is granted

Proceedings

These proceedings concern the child ...
The child is ... of age.

The child’s mother is ...

The child’s father is ...

The child is currently resides ...

The authorised carer ...

The child’s sibling is ...

By s 90 of the Children and Young Persons (Care and Protection) Act 1998 (the Care Act)
the Secretary for the Department of Communities and Justice (the Secretary) applies for
the rescission of the orders made by ... on ... Further, the Secretary seeks the making of
a final order vesting all aspects of parental responsibility for the child to the Minister until
18 years of age.

€9 =N N o> WY =

Background

9. The Secretary commenced care proceedings by way of an application initiating care
proceedings filed on ...

10. The court made interim orders on ... vesting parental responsibility in the Minister.
11. A summary of proposed plan was filed on ...

12. In that plan, the Secretary identified the following as matters the parents had to do for the
Secretary to consider the viability of restoration

13. On ... the Children’s Court found the child was a child in need of care and protection.

14. On ... the Secretary filed a care plan setting out the Secretary’s assessment that there
was/was not a realistic possibility of restoration to either parent.

15. On ... the Children’s Court made a final order allocating parental responsibility to the
Minister until 18.
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16.
17.

18.
19.

20.
21.
22.
23.

On ... the child was placed in the care of their current authorised carer.

An assessment report dated ... was provided to the court prepared by an independent
clinician appointed by the clinic, Dr ...

Separately, there had been a parenting capacity assessment of the ...

On ... the Secretary filed a care plan. The Secretary assessed that there was not a realistic
possibility of restoration of ... to either parent.

... appeared for the Secretary.
The father appeared in person as a self-represented litigant.
The mother was represented by ...

... was appointed by the court as the ILR.

Onus of proof and standard of proof

24.
25.

The burden of proving the case falls upon the Secretary.
The standard of proof is on the balance of probabilities: s 93(4) of the Care Act.

Witnesses/evidence

26.

27.

28.

29.

The court has had the benefit of reflecting on all of the evidence and the written and oral
submissions.

There was a significant amount of documentary evidence that was filed prior to the hearing
or tendered during the hearing.

A number of witnesses were called to provide additional oral evidence; and were
cross-examined.

These witnesses included ... Caseworker ... gives evidence that ...

Issues not in dispute

30.

It is not in dispute that there is no realistic possibility of restoration to the ...

Issues in dispute

31.

The issue for the court is ...

Submissions

The Secretary

32.

The Secretary submits that

Father

33.

The father ...

Mother

34.

The mother ...

ILR

35.
36.

The ILR submits ...

State findings of fact relevant to issues in dispute
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37.
38.

39.
40.
41.

42.

43.

44,

Child is ... years of age.

Given child’s tender age and immaturity, only limited weight should be placed on his/her
views.

The child has resided in ... since ...
The child identifies ... as the primary caregiver.

There are risk factors pertaining to the parent ... regarding mental health, use of drugs and
parenting capacity. The magnitude of those risks are great. They are of a long-standing
nature. The consequences to the child’s safety, welfare and well-being in the context of
their circumstances would be significant.

The likelihood of those risk occurring is high because there has been a significant period
of time where the parent has not addressed those concerns.

It is difficult to see how those risks might be satisfactorily managed, albeit it is
acknowledged that the parent has recently begun addressing the risk factors.

There are benefits to the child in having a family placement but those benefits can be
achieved with an appropriate contact regime without risking the impact of psychological
harm that would follow if there is a disruption to the current care arrangement. A failed
restoration would be devastating.

The applicable legal context for the determination of the matter

45.

46.

47.

48.

49.

50.

Decisions in care proceedings are to be made consistently with the objects, provisions
and principles provided for in the Care Act, and where appropriate, the United Nations
Convention on the Rights of the Child 1989 (CROC).

The objects of the Care Act are set out in s 8. The objects of this Act are to provide:

(a) that children and young persons receive such care and protection as is necessary for
their safety, welfare and well-being, having regard to the capacity of their parents or
other persons responsible for them, and

(al) recognition that the primary means of providing for the safety, welfare and well-being
of children and young persons is by providing them with long-term, safe, nurturing,
stable and secure environments through permanent placement in accordance with the
permanent placement principles.

The Care Act sets out a series of principles governing its administration. These principles
are largely contained in s 9, but also appear elsewhere.

First and foremost is the principle per s 9(1) requiring that in any action or decision
concerning a child or young person, the safety, welfare and well-being of the child or young
person are paramount.

This principle is the underpinning philosophy by which all relevant decisions are to be
made. It operates, expressly, to the exclusion of the parents — the safety, welfare and
well-being of a child or young person removed from the parents being paramount over the
rights of those parents.

The point is that the primary issue for the court is not about the parent or whether the
carer would be significantly impacted by restoration to birth family or not — it is about the
safety, welfare and well-being of a child — it is that that is paramount.
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51.

52.

53.

54.

55.

56.

57.

Secondary to the paramount concern, the Care Act sets out other particular principles to
be applied in the administration of the Act. These are set out in ss 9(2) and 10 and include
the following:

e wherever a child is able to form their own view, they are to be given an opportunity to
express that view freely. Those views are to be given due weight in accordance with the
child’s developmental capacity, and the circumstances: s 9(2)(a). See also s 10.

How much weight a child’s views are given depends on a number of things. The age and
level of maturity of the child, how strongly they hold their views and how long they have
held them for; whether they were pressured to form the views and the circumstances in
which the views were expressed will all be taken into consideration.

e Account must be taken of the culture, disability, language, religion and sexuality of the
child and, if relevant, those with parental responsibility for the child or young person:
s 9(2)(b).

Any action to be taken to protect the children from harm must be the least intrusive
intervention in the life of the children and their family that is consistent with the paramount
concern to protect them from harm and promote their development: s 9(2)(c).

Though, relevant in s 90 applications that specific provision has been interpreted as being
limited in its application to decisions made at the time the children are removed and taken
into care, and not to the time when later decisions are to be made following the removal
of the children. In that latter circumstance, the issue is whether or not the existing care
arrangements should be displaced: Re Tracey [2011] NSWCA 43 at [79].

It is noted that (s 90(2B)(c)) requires the court to consider, on the issue of leave:

if the Children’s Court considers that the present care arrangements are stable and secure, the
course that would result in the least intrusive intervention into the life of the child or young
person and whether that course would be in the best interests of the child or young person.

The “placement hierarchy” prescribed: s 10A(3) of the Care Act establishes, if it is
practicable and in the best interests of the child, the first preference for permanent

placement is for the child to be restored to the parent(s). In Director of Family and
Community Services v Jack [2012] NSWChC 7 that:

There is nothing in the Act which specifically indicates that a child should remain with a
parent unless the court is positively satisfied that such a placement would be contrary to the
child’s best interests. The statutory provisions outlined above, however, suggest to me that an
order giving responsibility of a child to the Minister should only be made as an order of last
resort. The majority of children are raised by their parents, the relationship between parent
and child is one of the closest, if not the closest, of all relationships and the mere fact of the
relationship will invariably receive substantial weight in any given case. This view receives
support from decisions of the High Court and courts in the Australian Capital Territory and
in New South Wales.

As was said by the High Court in M v M (1998) 166 CLR 69 at [20] in the context of
proceedings in the Family Court for custody or access:

in determining what order it should make the court will give very great weight to the
importance of maintaining parental ties, not so much because parents have a right to custody
or access, but because it is prima facie in the child’s interest to maintain the filial relationship
with both parents
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58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

The second preference for permanent placement is guardianship of a relative, kin or other
suitable person. The paternal grandmother is such a relative.

The next preference (except in the case of an Aboriginal or Torres Strait Islander child) is
for the child to be adopted.

The last preference is for the child to be placed under the parental responsibility of the
Minister. The Secretary must assess whether there is a realistic possibility of restoration of
the child to the parent(s) within a reasonable period.

Section 83(8A) states “reasonable period” for the purposes of this section must not exceed
24 months.

The principles relating to the phrase “a realistic possibility of restoration” may be
summarised by reference to Re Campbell [2011] NSWSC 761 and Re Tanya [2016]
NSWSC 794:

e a possibility is something less than a probability; that is, something that is likely to
happen. A possibility is something that may or may not happen. That said, it must be
something that is not impossible

» the concept of realistic possibility of restoration is not to be confused with the mere
hope that a parent’s situation may improve

 the possibility must be “realistic”, that is, it must be real or practical. The possibility
must not be fanciful, sentimental or idealistic, or based upon “unlikely hopes for the
future”. It needs to be “sensible” and “commonsensical”

 a realistic possibility may be evidenced at the time of hearing by a coherent program
already commenced and with some significant “runs on the board”, or by the
development of and commitment to a cohesive and viable plan that is sensible,
practicable and viable within a reasonable time.

There are two limbs to the requirements for assessing whether there is a realistic possibility
of restoration. The first requires a consideration of the circumstances of the child or young
person. The second requires a consideration of the evidence, that the parent(s) are likely to
be able to satisfactorily address the identified risk issues.

The court may take into account the progress of parents in relation to their rehabilitation,
their progress in respect of gaining insight into their parenting deficiencies, and their ability
to satisfactorily address the issues that have led to the removal of the child.

The court may also have regard to any plan that prepares, educates or assists parents
in moving towards a restoration, which involves for example, supports, scaffolding,
treatment, training and education, provided it is viable and practicable.

The determination must be undertaken in the context of the totality of the Care Act, in
particular the objects set out in s 8 and other principles to be applied in its administration,
including the notion of unacceptable risk of harm.

It is now well settled law that the proper test to be applied in care proceedings in respect of
final orders is that of “unacceptable risk to the child”: M v M (1998) 166 CLR 69 at [25]:

The principles set out apply equally to all forms of harm, such as physical and emotional
harm.
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69. Whether there is an “unacceptable risk” of harm to the child is to be assessed from the
accumulation of factors proved: see Johnson v Page [2007] Fam CA 1235. This is an
exercise in foresight.

70. The court must examine what the future might hold for the child, and if a risk exists, assess
the seriousness of the risk and consider whether that risk might be satisfactorily managed
or otherwise ameliorated.

71. Thus, one needs to examine the likelihood of the feared outcome occurring, and secondly,
the severity of any possible consequences. The risk of detriment must be balanced against
the possibility of benefit to the child.

72. These proceedings are governed by s 90 of the Care Act. This statutory power enables a
review of orders without the need for an appeal, where there has been a “significant change
in any relevant circumstances” since the original order.

Section 90(6) Before making an order to rescind or vary a care order that places a child
or young person under the parental responsibility of the Minister, or that allocates specific
aspects of parental responsibility from the Minister to another person, the Children’s Court
must take the following matters into consideration—

(a) the age of the child or young person
(b) the views of the child or young person and the weight to be given to those views

(c) the length of time the child or young person has been in the care of the present caregivers
and the stability of present care arrangements

(d) the strength of the child’s or young person’s attachments to the birth parents and the
present caregivers

(e) the capacity of the birth parents to provide an adequate standard of care for the child
or young person,

(f) the risk to the child or young person of psychological harm if present care arrangements
are varied or rescinded.

Section 90(7) If the Children’s Court is satisfied, on an application made to it with respect
to a child or young person, that it is appropriate to do so—

(a) it may, by order, vary or rescind an order for the care and protection of the child or
young person, and

(b) if it rescinds such an order — it may, in accordance with this Chapter, make any one
of the orders that it could have made in relation to the child or young person had an
application been made to it with respect to the child or young person. Integrating the
facts and law

73. The objective evidence is that ...

Decision option

I have serious concerns about disrupting that environment by interfering with the current
arrangement for the care of the child, and even deeper concerns as to the capacity of the parent
to bring to that task the necessary level of skill and understanding, either on his own or jointly
with the ...
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I also have serious concerns about disrupting that environment having regard to the risk factors
set out regarding the ... and their ability to manage the stressors of own mental health if parental
responsibility is allocated to ...

Decision option

Restoration of the child to the would involve an unacceptable risk of harm which is not capable
of mitigation to a level that safeguards her safety, welfare and well-being.

I am satisfied, therefore, having regard to the circumstances of the child and a consideration
of the evidence that there is no realistic possibility of restoration of the child being restored in
a reasonable time.

The Children’s Court therefore accepts the assessment of the Secretary that there is no realistic

possibility of restoration of the child being restored to the parent within a reasonable time:
s 83(5) of the Care Act.

Leave under s 90(2) of the Care Act having been granted, the issue for the court now is therefore,
whether the previous care orders should be varied or rescinded: s 90(6). Before making an
order to rescind or vary a care order that places a child or young person under the parental
responsibility of the Minister, or that allocates specific aspects of parental responsibility from
the Minister to another person, the Children’s Court must take the following matters into
consideration:

 the age of the child or young person
 the views of the child or young person and the weight to be given to those views

 the length of time the child or young person has been in the care of the present caregivers
and the stability of present care arrangements

« the strength of the child’s or young person’s attachments to the birth parents and the present
caregivers

o the capacity of the birth parents to provide an adequate standard of care for the child or
young person,

o the risk to the child or young person of psychological harm if present care arrangements are
varied or rescinded.

Under s 90(7), if the Children’s Court is satisfied, on an application made to it with respect to
a child or young person, that it is appropriate to do so:

(a) it may, by order, vary or rescind an order for the care and protection of the child or young
person, and

(b) ifitrescinds such an order — it may, in accordance with this Chapter, make any one of the
orders that it could have made in relation to the child or young person had an application
been made to it with respect to the child or young person.

I have given consideration to each:

» the age of each child: this is often a relevant and persuasive factor, particularly with older
children or young persons, but I do not consider it significant in the circumstances of the
present case

» the wishes of the child and the weight to be given to those wishes: I have dealt with this
issue above
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« the length of time the children have been in the care of the present caregivers: this is a factor
of some weight in this case

 the strength of the child’s attachments to the birth parents and the present caregivers: the
question of attachment weighs against a restoration, in favour of maintaining the current
placement, in accordance with the clinician’s view

 the capacity of the birth parents to provide an adequate standard of care for the children: I
have dealt with this issue above,

» the risk to the children of psychological harm if the present care arrangements are varied or
rescinded: I am satisfied that for the reasons given that more probably than not, restoration
poses an unacceptable risk of psychological harm to these children.

For all the reasons articulated, I am satisfied that the previous care orders should not be
rescinded: s 90(6).

Decision option

The Children’s Court does not accept the assessment of the Secretary that there is no realistic
possibility of restoration of the child being restored to the parent within a reasonable time:
s 83(5) of the Care Act.

Leave under s 90(2) of the Care Act having been granted, the issue for the court now is
therefore, whether the previous care orders should be varied or rescinded: s 90(6). In making
this determination the court is required have regard to the matters set out in s 90(6). I have
given consideration to each:

» the age of each child: this is often a relevant and persuasive factor, particularly with older
children or young persons, but I do not consider it significant in the circumstances of the
present case

» the wishes of the child and the weight to be given to those wishes: I have dealt with this
issue above

 the length of time the children have been in the care of the present caregivers: this is a factor
of some weight in this case

 the strength of the child’s attachments to the birth parents and the present caregivers: the
question of attachment weighs against a restoration, in favour of maintaining the current
placement, in accordance with the clinician’s view

 the capacity of the birth parents to provide an adequate standard of care for the children: I
have dealt with this issue above,

o the risk to the children of psychological harm if the present care arrangements are varied or
rescinded: I am satisfied that for the reasons given that more probably than not, restoration
poses an unacceptable risk of psychological harm to these children.

For all the reasons articulated, I am satisfied that the previous care orders should not be
rescinded: s 90(6).

Decision option

The Children’s Court does not accept the assessment of the Secretary that there is no realistic
possibility of restoration of the child being restored to the parent within a reasonable time:
s 83(5) of the Care Act.
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Leave under s 90(2) of the Care Act having been granted, the issue for the court now is
therefore, whether the previous care orders should be varied or rescinded: s 90(6). In making
this determination the court is required have regard to the matters set out in s 90(6). I have
given consideration to each:

 the age of each child: this is often a relevant and persuasive factor, particularly with older
children or young persons, but I do not consider it significant in the circumstances of the
present case

» the wishes of the child and the weight to be given to those wishes. I have dealt with this
issue above

 the length of time the children have been in the care of the present caregivers. This is a factor
of some weight in this case

» the strength of the child’s attachments to the birth parents and the present caregivers: the
question of attachment weighs in favour of restoration

 the capacity of the birth parents to provide an adequate standard of care for the children: I
have dealt with this issue above,

» the risk to the children of psychological harm if the present care arrangements are varied or
rescinded: I am satisfied that for the reasons given that more probably than not, restoration
does not pose an unacceptable risk of psychological harm to these children.

Note: Interim order regarding a variation or rescission application

Where an application to vary or rescind an order is made but not determined, the court may
make an interim order. An interim order may have the effect of varying the original order but
not rescinding it. For a discussion of the nature of a leave application: see Re Edward [2001]
NSWSC 284 and P Mulroney, “Preparing and running a section 90 case: a perspective from
the Bench” [2008] 7 CLN.

Revisiting the issue of establishment or finding of no realistic possibility of restoration
(NRPOR)

In Re Alistair [2006] NSWSC 411, Kirby J considered a finding made in the Children’s Court
in relation to a finding pursuant to s 71(1) and held that, in the course of a hearing, where a
ruling or determination is made, it is open to the court, before final orders, to revisit the issue
if it is appropriate to do so.

The reasoning applies equally to a finding that there is no realistic possibility of restoration
to a parent.

The discretion to set aside a properly made finding during the care proceedings is subject to
a number of relevant considerations as identified by Kirby J, referring to Hale J’s (as she then
was) decision In re B (Minors) (Care Proceedings: Issue Estoppel) [1997] 3 WLR 1 as follows:

(1) The court will wish to balance the underlying considerations of public policy, (a) that there is
a public interest in an end to litigation — the resources of the courts and everyone involved
in these proceedings are already severely stretched and should not be employed in deciding
the same matter twice unless there is a good reason to do so; (b) that any delay in determining
the outcome of the case is likely to be prejudicial to the welfare of the individual child; but
(c) that the welfare of any child is unlikely to be served by relying upon determinations of
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the fact which turn out to have been erroneous; and (d) the court’s discretion, like the rules
of the issue estoppel, as pointed out by Lord Upjohn in Car! Zeiss Stifung v Rayner & Keeler
Ltd (No 2) [1967] 1 AC 853 at 947, “must be applied so as to work Justice and not injustice”.

(2) The court may well wish to consider the importance of the previous findings in the context
of the current proceedings. If they are so important that they are bound to affect the outcome
one way or another, the court may be more willing to consider a rehearing than if they are
of lesser or peripheral significance.

(3) Above all, the court is bound to want to consider whether there is any reason to think that a
rehearing of the issue will result in any different finding from that in the earlier trial. By this
I mean something more than the mere fact that different judges might on occasions reached
different conclusion upon the same evidence. No doubt we would all be reluctant to allow
a matter to be re-litigated on that basis alone. The court will want to know (a) whether the
previous findings were the result of a full hearing in which the person concerned took part in
the evidence was tested in the usual way; (b) if so, whether there is any ground upon which
the accuracy of the previous finding could have been attacked at the time, and why therefore
there was no appeal at the time; and (c) whether there is any new evidence or information
casting doubt upon the accuracy of the original findings.

Delay

In Bell-Collins children v Sec FACS [2015] NSWSC 701, Slattery J stressed the significance
of delay noting “anything which is likely to unduly delay proceedings is an important relevant
consideration”.

The paramount concern to protect children from harm and promote their development will
usually involve giving priority to bringing proceedings to finality as quickly as possible.
Anything which is likely to unduly delay these proceedings is an important relevance:

e delays have an impact on well-being of child due to future placement remaining uncertain
 in reality, litigation, properly conducted, takes time and appropriate preparation

 the granting of leave necessarily means there will be a further element of delay. However,
the issues at stake and the importance of the need for scrutiny decisively outweighs the
articulated concerns about further procedural delay.

The applicants’ likely prospects of success and matters of public policy

Justice Slattery agreed with the then President of the Children’s Court, Marien P, that the
interpretation of “arguable case”, as expressed in Dempster v National Companies and
Securities Commission (1993) 9 WAR 215, should be adopted; namely, that an arguable case
is a case that is “reasonably capable of being argued” and has “some prospect of success” or
“some chance of success”. For example:

» DCJ not considering applicant as a placement option possible Secretary may withdraw from
their position

e possible Secretary may withdraw from their position

 the applicant did not appreciate the nature of the concession

 the concession was not free and voluntary

» there was mistake or other circumstances affecting the integrity of the concession

» the concession was induced by threats or other impropriety.
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Guardian ad litem: s 100 — child or young person
Last reviewed: November 2024

The primary right of appearance to parties in Children’s Court proceedings is granted under s 98.

2) However, if the Children’s Court is of the opinion that a party to the proceedings who
seeks to appear in person is not capable of adequately representing himself or herself; it
may require the party to be legally represented.

(2A)  If the Children’s Court is of the opinion that a party to the proceedings is incapable of
giving proper instructions to a legal representative, the Children’s Court is to appoint a
guardian ad litem for the person under s 100.

Under s 100(1) the Children’s Court may appoint a guardian ad litem for a child or young person
if it is of the opinion that—

M ...
(a) there are special circumstances that warrant the appointment, and

(b) the child or young person will benefit from the appointment.

(3) The functions of a guardian ad litem of a child or young person are—
(a) to safeguard and represent the interests of the child or young person, and
(b) to instruct the legal representative of the child or young person.

(4) A legal representative of a child or young person for whom a guardian ad litem has been
appointed is to act on the instructions of the guardian ad litem.

Decision

The court is of the opinion that:
 there are special circumstances that warrant the appointment, and

o the child or young person will benefit from the appointment.

The special circumstances include:
« that the child or young person has special needs because of age, disability or
* illness or

o that the child or young person is not capable of giving proper instructions to a legal
representative.

The court orders the appointment of a guardian ad litem.

The legal practitioner must bring the circumstance or circumstances to the attention of the
court as soon as is reasonably possible following the legal practitioner becoming aware of the
circumstance or circumstances: PN 5.

Guardian ad litem and amicus curiae-parents — s 101
The primary right of appearance to parties in Children’s Court proceedings is granted under s 98:
(2) However, if the Children’s Court is of the opinion that a party to the proceedings who seeks to

appear in person is not capable of adequately representing himself or herself, it may require
the party to be legally represented.
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(2A) If the Children’s Court is of the opinion that a party to the proceedings is incapable of giving
proper instructions to a legal representative, the Children’s Court is to appoint a guardian ad
litem for the person under s 101.

Under s 101 the Children’s Court may—

(a) appoint a guardian ad litem for either or both of the parents of a child or young person if it
is of the opinion that the parent is, or the parents are, incapable of giving proper instructions
to his or her, or their, legal representative.

Circumstances that warrant the appointment of a guardian ad litem may include that the parent
of a child or young person has an intellectual disability or is mentally ill.

The functions of a guardian ad litem of a parent of a child or young person are—
e to safeguard and represent the interests of the parent, and

 to instruct the legal representative of the parent.

A legal representative of a parent for whom a guardian ad litem has been appointed is to act
on the instructions of the guardian ad litem.

The court is of the opinion that:

« the parent is incapable of giving proper instructions to their, legal representative, in that the
parent has an intellectual disability or is mentally ill, and

 the appointment will safeguard and represent the interests of the parent.

The court orders the appointment of a guardian ad litem (GAL).

Note: when the GAL has been identified by the GAL Panel Co-ordinator the court needs to
appoint the GAL.

[2-2440]

[2-2460]

Expedition and adjournments — s 94

Last reviewed: November 2024

Section 94 Expedition and adjournments

(4) The Children’s Court should avoid the granting of adjournments to the maximum extent
possible and must not grant an adjournment unless it is of the opinion that:

(a) itis in the best interests of the child or young person to do so, or

(b) there is some other cogent or substantial reason to do so.

Re-listing for non-compliance with directions

Last reviewed: November 2024

If any direction of the court is not complied with, the case may be relisted before the court by
any party on 48 hours’ notice for further directions. The court may re-list a matter for further
directions on its own motion if any direction is not complied with.
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If it appears to a party that a hearing date is in jeopardy as a result of non-compliance with
orders or directions of the court or because of intervening events, the party must immediately
approach the court for the urgent re-listing of the matter before a judicial officer.

Failure to comply with directions of the court or PN 5 may result in an order for costs being
made against the non-complying party in accordance with s 88 of the Care Act.

Vacate a hearing date — Form 14
Last reviewed: November 2024

Any application to vacate a hearing date must be in writing on the prescribed Form 14
Application to vacate a hearing date and must state the reasons for the application. The party
bringing the application to vacate a hearing must give reasonable notice to all other parties that
an application to vacate is being made. When a hearing date has been allocated, it will not be
vacated unless the party seeking to vacate the hearing provides cogent and compelling reasons.

Note: Form 14 Application to vacate hearing, together with all relevant information, should
be submitted in writing not less than 21 days before the hearing date or, in the case of urgent
circumstances arising after that time, as soon as practicable before the date of hearing.

Emergency care and protection orders — s 46
Last reviewed: November 2024

46 Emergency care and protection orders

(1) The Children’s Court may make an order for the emergency care and protection of a child or
young person if it is satisfied that the child or young person is at risk of serious harm.

(2) The order, while in force, places the child or young person in the care responsibility of the
Secretary or the person specified in the order.

(3) The order has effect for a maximum period of 14 days, unless the order is extended in
accordance with subsection (4).

(4) An order under this section may, while the order remains in force, be extended once only for
a further maximum period of 14 days.

(5) If an application is made for the extension of an order under this section before the order
expires, the order remains in force until the Children’s Court makes a final determination on
the application, even if that occurs after the original expiry date.

Note: If the Secretary forms the opinion that a child is in need of care and protection, he or
she may take whatever action is necessary to safeguard or promote the safety, welfare and
well-being of the child: s 34(1).

Removal of a child into state care may be sought by seeking orders from the court (s 34(2)(d)),
by the obtaining of a warrant (s 233), or, where appropriate, by effecting an emergency removal
(s 34(2)(c)). See also ss 43 and 44.

Where a child is removed, or the care responsibility of a child is assumed, by the Secretary, he
or she is then required to make a care application to the Children’s Court within 3 working days
and explain why the child was removed: s 45.
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Subpoena — PN 5
Parties must issue subpoenas as soon as is practicable after the proceedings are commenced

so that documents can be produced and inspected in a timely manner and are available for the
proper preparation of the case, including submission to experts.

The issuing party must endorse on the subpoena the proposed access orders sought by the
party.
Where the subpoena has not been served or where no documents have been produced, the

issuing party may seek a further return date from the court on the return of subpoena, or the
Registrar of the court following the mention of the return of subpoena.

Where an application is to be made to set aside the subpoena by the producer or any other
party or person with sufficient interest, written notice of the application stating the grounds for
the application in broad terms only is to be provided to the court and the issuing party prior
to the return date.

Where an application to set aside the subpoena is to be made the applicant and the issuing
party are to attend the court on the return date. Where the producer or any other party objects to
the access orders proposed by the issuing party written notice of the objection is to be provided
to the court and the issuing party prior to the return date.

Where an objection to the proposed access orders is made and agreement is not reached
between the parties prior to the return date the issuing party and the objecting party are to attend
the court on the return date.

Where the documents have been produced and no objection to the proposed access orders
has been raised the court may make orders in accordance with the proposed access orders in
the absence of the parties subject to any application to set aside the subpoena. Before making
an order for access in the absence of the parties under PN 5 [15.7] or [15.8], the court must be
satisfied that r 30A(8) of the Children’s Court Rule 2000 has been complied with.

30A Form of subpoena
(1) A subpoena must not be addressed to more than one person.

(2) Unless the court orders otherwise, a subpoena must identify the addressee by name or by
description of office or position.

(3) A subpoena for production must—
(a) identify the document or thing to be produced, and
(b) specify the date, time and place for production.
(4) A subpoena to attend to give evidence must specify the date, time and place for attendance.

(5) The date specified in a subpoena must be the date of the hearing to which it relates or any
other date as permitted by the court.

(6) The place specified for production may be the court or the address of any person authorised
to take evidence in the proceeding as permitted by the court.

(7) A subpoena must specify the last date for service of the subpoena, being a date not earlier
than—

(a) 5 days, or

(b) any shorter or longer period as ordered by the court and specified in the subpoena,
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before the date specified in the subpoena for compliance with it.

(8) The party on whose application a subpoena for production is issued must cause copies of the
subpoena to be served not only on the person addressed in the subpoena but also on all of
the other parties to the proceedings.

Where a party is not represented by a legal practitioner access is to take place in the presence
of a member of the registry staff. Photocopy access may only be provided to an unrepresented
party with leave of the court.

If photocopy access is granted to any document produced on subpoena, it shall be a condition
of photocopy access that the copy shall not be used for any purpose other than the proceedings
for which the document has been produced, unless the court otherwise directs.

A subpoena for production cannot be issued after the matter has been listed for a contested
final hearing, except with the leave of the court.

The producer may produce a copy of any document instead of the original document unless
the issuing party has clearly indicated in the schedule of documents that the original document
is required to be produced.

Subpoena — general order

Where proposed access orders have not been endorsed on the subpoena and no objection to
access has been raised, the court may make the following standard access orders in the absence
of the parties subject to any application to set aside the subpoena:

The issuing party is to have first access within 3 working days and thereafter access to all parties.
Leave is granted to a legal practitioner of a party to uplift documents for 3 working days and
photocopy documents that the party proposes to rely on at the hearing or to be forwarded to the
Children’s Court Clinic or other expert.

The rule in Harman v Secretary of State for the Home Department [1983] 1 AC 280 precludes
a party from making collateral use of documents obtained through the court’s compulsory
processes such as subpoenas.

The rule states: “where one party to litigation is compelled, either by reason of a rule of court,
or by reason of a specific order of the court, or otherwise, to disclose documents or information,
the party obtaining the disclosure cannot, without the leave of the court, use it for any purpose
other than that for which it was given unless it is received into evidence”: Hearne v Street
(2008) 235 CLR 125.

Note: The subpoena needs to also be served on all parties: Children’s Court Rule 2000, r 30A(8).

Subpoena with proposed orders

Where proposed access orders have been endorsed on the subpoena and no objection to access
has been raised the court may make the following access orders:

Access is granted in accordance with the proposed access order.

The rule in Harman v Secretary of State for the Home Department [1983] 1 AC 280 precludes
a party from making collateral use of documents obtained through the court’s compulsory
processes such as subpoenas, see above at Subpoena — general order.
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Subpoena — access is granted to legal practitioners only

The issuing party is to have first access within 3 working days and thereafter access to all parties.
Leave is granted to a legal practitioner of a party to uplift documents for 3 working days and
photocopy documents that the party proposes to rely on at the hearing or to be forwarded to the
Children’s Court Clinic or other expert.

The rule in Harman v Secretary of State for the Home Department [1983] 1 AC 280 precludes
a party from making collateral use of documents obtained through the court’s compulsory
processes such as subpoenas, see above at Subpoena — general order.

Subpoena — access is granted to redacted documents

The issuing party is to have first access to the redacted documents within 3 working days
and thereafter access to all parties. Leave is granted to a legal practitioner of a party to uplift
documents for 3 working days and photocopy documents that the party proposes to rely on at
the hearing or to be forwarded to the Children’s Court Clinic or other expert.

The rule in Harman v Secretary of State for the Home Department [1983] 1 AC 280 precludes
a party from making collateral use of documents obtained through the court’s compulsory
processes such as subpoenas, see above at Subpoena — general order.

Possible objection to subpoena

Access is granted to the legal practitioner of ... in the first instance for 7 working days and if no
objection is taken, thereafter leave is granted to a legal practitioner of a party to uplift documents
for 3 working days and photocopy documents that the party proposes to rely on at the hearing
or to be forwarded to the Children’s Court Clinic or other expert. If an objection is taken by the
... then liberty to restore on 48 hours notice so that the matter may be determined by the court.

The rule in Harman v Secretary of State for the Home Department [1983] 1 AC 280 precludes
a party from making collateral use of documents obtained through the court’s compulsory
processes such as subpoenas, see above at Subpoena — general order.

Short service subpoena

Practice Note 5 Case management in care proceedings states at [15.1]:
Parties must issue subpoenas as soon as is practicable after the proceedings are commenced so

that documents can be produced and inspected in a timely manner and are available for the proper
preparation of the case, including submission to experts.

PN 5 at [15.12] states: “A subpoena for production cannot be issued after the matter has been
listed for a contested final hearing, except with the leave of the Court.”

An application has been made this morning on behalf of ... that a subpoena to produce
documents addressed to ... be served on short notice and made returnable in a truncated period
of time.
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The effect of the grant of an order for short service is to truncate the time for production
of documents to the Court from the usual period which the Court ordinarily determines as a
reasonable one. There is little purpose to be served in truncating the time for production of
documents to the Court if the burden cast upon the recipient of the subpoena is such that it is
unlikely to be able to achieve production in that shortened time.

The proposed subpoena contains a Schedule that suggests to me that the searches required to
be made by ... to satisfy the subpoena, will take a/not insignificant period of time.

The relevance of the documents sought to be produced to the court relate to ...

1. Ordinarily, short service of a subpoena is granted by reason of one or more particular events
occurring during the conduct of a trial. For example when there is a witness who is in the
process of giving evidence or who is shortly to give evidence and it is discovered that there
are documents which are necessary and ought to be produced to enable the conduct of the
examination of that witness in an appropriate way and without disruption to the hearing.

2. As well, ordinarily, the Court would expect that where a subpoena is to be served on short
notice, some contact is made with the intended recipient to see if they are likely to be in
a position to be able to produce the documents within the shortened time. This was/was
not done here.

3. The burden of searching for and producing the documents the subject of this subpoena is
significant and, in my view, is likely/unlikely to be able to be achieved in any shortened
time.

4. Having regard to the stage of this hearing, I see prejudice/no prejudice to a party to issue
this subpoena and have it made returnable in the ordinary course.

I am satisfied/not satisfied that justice requires that the leave be granted and for the documents
to be produced within the shortened time.

Accordingly, I order that the plaintiff have leave to file and serve on ... by ... time ... on date
... a subpoena for production of documents in the form provided to the Court today which I
will now mark MFI 1, such subpoena to be returnable at time ... date ...

[2-2520] Children’s Court may dispense with service — s 256A

Last reviewed: November 2024

256AChildren’s Court may dispense with service

(1) If the Children’s Court is satisfied that an unacceptable threat to the safety, welfare or
well-being of a child or young person or a party to any proceedings would arise if any notice
or other instrument required or authorised by this Act was given to, or any document served
on, a particular person, the Children’s Court may make an order dispensing with the giving
of notice or instrument to, or service on, the person concerned.

(2) An order under this section excuses every other person from the requirement to comply with
any provision of this Act that requires notification to, or service on, that person.

Hear from the parties on this application.
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Dispensing with service was commented on by the Supreme Court in Re Andrew [2004]
NSWSC 842, Wood ClJ said at [56]:

I am, however, satisfied that it is only in exceptional circumstances that the power to dispense
with service could be exercised, that is, where service upon, or participation of, the parent in the
proceedings, would unacceptably threaten the safety, welfare and well-being of the child. The
power must be read in a way that reflects the need, in this context, to balance the interests of natural
justice and those of the child. Moreover before it is exercised it would seem to be appropriate, if
not essential, for a Separate Representative for the child to be appointed, who might place before
the court any matter in opposition to the effective exclusion of the father from the proceedings.

Generally, evidence will be required that demonstrates the existence of an unacceptable risk
before any order is made. It might be that careful redaction of documents so as to remove
personal identifying information such as the location of the children or the mother will suffice to
safeguard the safety of the children and might allow the father to participate in the proceedings.
However, it’s a matter of fact and degree and redaction will not be appropriate where the very
fact of the proceedings coming to the attention of the person against whom the order is sought
will induce the unacceptable risk to the children. It is suggested that dispensing with service
in those rare cases where the risk of harm to the children is unacceptable, will be the only
appropriate course.

The Care Act also has provision for orders that would exclude certain persons from
participating in the proceedings even where they have been served: see s 104A. This was
discussed by Blewitt CM in DFaCs and the Marks Children [2016] NSWChC 2:

it would be an extraordinary step for this Court to rule that the father is not a “parent” and on that
basis should be excluded from participating in the proceedings.

He rejected the argument that because the mother had sole parental responsibility arising from
Family Law orders, the father did not fall within the definition of parent in s 3 of the Care Act.
However, applying Re Andrew, above, in this instance, extraordinary circumstances did exist
such as to exclude the father from the proceedings under s 104A.

In Re Jaden and Kalen (No 2) (unrep, NSWDC 16/4/18), Olsson SC heard an appeal brought
by the ILR against an order of the Children’s Court refusing to dispense with service under
s 256A upon the mother and two extremely violent partners. In setting aside the orders in
respect of the mother (AA) and one of the fathers (CC), with whom the mother was still in a
relationship (thereby representing an unacceptably high risk that documents would be disclosed
to that father), her Honour took into account:

« the likelihood of a heightened level of violence if CC learned of the complaints against him
made by the mother and one of the children

e any harm that befell the mother would have “an enormous impact on their lives and would
make their precarious emotional repair and development even more compromised”

» the violence upon the mother was of a very real and serious nature causing a neural
impairment, physical bruising and other injuries

o “The terror that has been instilled in at least one of the children suggests that it is more likely
than not that the department would succeed in the application to have the children taken
under the parental responsibility of the Minister”.

CCRH 21 125 MAR 25



[2-2540]

[2-2560]

Care and protection matters
[2-2520] Care tree

Additionally:

e an order was made against father (with whom neither the mother nor CC had any
relationship) prohibiting him from sharing information in the documents with the mother
or CC.

it was ordered that the Secretary provide the mother and CC with a list of the child protection
concerns so that they could respond in general terms

« that the solicitors for the mother and CC remained bound by undertakings given by them in
the Children’s Court not to disclose information contained in the documents

Exclusion of particular persons from proceedings — s 104A

Last reviewed: November 2024

(1) Atany time while the Children’s Court is hearing proceedings with respect to a child or young
person, the Children’s Court may direct any person (other than the child or young person) to
leave the place where the proceedings are being heard.

(2) If any non-court proceedings are to be held with respect to a child or young person, the
Children’s Court may direct any person (other than the child or young person) not to be
present at the place where the proceedings are to be held at any time during the proceedings
concerned.

(3) The Children’s Court may give a direction under this section only if it is of the opinion that
it is in the interests of the child or young person that such a direction should be given.

(4) The powers exercisable by the Children’s Court under this section may be exercised even if
the person to whom a direction is given is directly interested in the proceedings concerned.

Aboriginal or Torres Strait Islanders

Last reviewed: November 2024

Ifthe child is an Aboriginal or Torres Straits Islander there are particular additional requirements
to be addressed.

83A Additional requirements for permanency plans for Aboriginal and Torres Strait
Islander children and young persons

(1) This section sets out requirements for the preparation of a permanency plan for an Aboriginal
or Torres Strait Islander child or young person that are in addition to the requirements set
out in section §3.

(2) If the Secretary assesses, under section 83(3), that there is not a realistic possibility of
restoring a child or young person to the child’s or young person’s parents within a reasonable
period, the Secretary must—

(a) include in the permanency plan evidence of the active efforts made, in accordance with
the principle of active efforts, to determine whether the child or young person can be
placed with any of the following, in accordance with the principle for the general order
for placement of Aboriginal and Torres Strait Islander children and young persons under
section 13(1)—

(i) arelative,
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(il)) amember of kin or community,
(iii) another suitable person, and
(b) include in the permanency plan—

(i) arecommendation that the child or young person be placed with a relative, member
of kin or community or other suitable person identified under paragraph (a), or

(i) a recommendation that the child or young person not be placed with a relative,
member of kin or community or other suitable person and the reasons for the
recommendation.

(3) After considering a permanency plan for an Aboriginal or Torres Strait Islander child or
young person, the Children’s Court must not make a final care order unless it expressly finds

(a) the plan complies with the following—
(i) the permanent placement principles,
(i) the Aboriginal and Torres Strait Islander Children and Young Persons Principle,

(ii1) the placement principles for Aboriginal and Torres Strait Islander children and
young persons set out in section 13, and

(b) the plan includes a cultural plan that sets out how the following will be maintained and
developed—

(i) the child’s or young person’s connection with the child’s or young person’s
Aboriginal or Torres Strait Islander family and the Aboriginal or Torres Strait
Islander community of the child or young person,

(i1) the child’s or young person’s Aboriginal or Torres Strait Islander identity, and
(c) the plan has been developed, to the greatest extent practicable, in consultation with—
(1) the child or young person, and
(i) the parents, family and kin of the child or young person, and
(ii1) relevant Aboriginal or Torres Strait Islander organisations or entities for the child

or young person.

The permanency planning must address how the plan has complied with s 13 of the Care Act:
s 78(2A) which provides:

(2A) If the care plan is for an Aboriginal or Torres Strait Islander child or young person, the
plan must also—

(a) include a cultural plan that sets out how the following will be maintained and developed—

(i) the child’s or young person’s connection with their Aboriginal or Torres Strait
Islander family and community,

(i) the child’s or young person’s Aboriginal or Torres Strait Islander identity, and
(b) be developed, to the greatest extent practicable, in consultation with—

(i) the child or young person, and

(i) the parents, family and kin of the child or young person, and

(i11) relevant Aboriginal or Torres Strait Islander organisations or entities for the child or
young person, and
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(c) address how the plan has complied with the following—
(1) the permanent placement principles,
(i1)) the Aboriginal and Torres Strait Islander Children and Young Persons Principle,
(111) the placement principles for Aboriginal and Torres Strait Islander children and young

persons set out in section 13.

It should also address the principle set out in s 9(2)(d) which requires that the child’s identity,
language and cultural ties be, as far as possible, preserved. Proper implementation requires an
acknowledgement that the cultural identity of an Aboriginal child or young person is “intrinsic”
to any assessment of what is in the child’s best interests: DOHS and K Siblings [2013] VChC
1 per Wallington M at p 4.

It follows that the need to consider Aboriginality and ensure the participation of families and
communities must be applied across all aspects of child protection decision making.

If the Children’s Court finds that a child is in need of care and protection, it may make a
variety of orders allocating parental responsibility, or specific aspects of parental responsibility:
s 79(1).

Aboriginal and Torres Strait Islander principles — ss 11, 12, 12A, 13, 14
The Aboriginal and Torres Strait Islander principles are enshrined in Ch 2, Pt 2 Care Act.

Section 11(1) provides that Aboriginal and Torres Strait Islander people are to participate in
the care and protection of their children with as much self-determination as is possible.

Proper implementation of the Aboriginal and Torres Strait Islander principles requires
an acknowledgement that the cultural identity of an Aboriginal child is “intrinsic” to any
assessment of what is in the child’s best interests: Secretary of the Department of Communities
and Justice and Fiona Farmer [2019] NSWChC 5 at [116]-[117].

The principles are not simply a hierarchy of options for the physical placement of an
Aboriginal child in out-of-home-care (OOHC) but are made up of five elements:

e prevention

e partnership

e placement

e participation,

e connection.

These are aimed at enhancing and preserving Aboriginal children’s sense of identity, as well
as their connection to their culture, heritage, family and community: Family is Culture Review
Report 2019, p 250.

Particular principles regarding Aboriginal and Torres Strait Islander children and their special
heritage are enunciated by s 13 and are reflected particularly in ss 78(2A) and 83A. Broadly
speaking, these principles under s 13(1) provide that if Aboriginal and Torres Strait Islander
children are to be removed from their parents, they should be placed with:

» extended family members or, at least

e members of their community or, if that is not practical
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o other Aboriginal and Torres Strait Islander persons residing nearby or, as a last resort

 asuitable person(s) approved by DCJ after consultation with members of the extended family
and appropriate Aboriginal and Torres Strait Islander organisations.

Identification

Section 5 provides the relevant definitions in relation to the identification of Aboriginal and
Torres Strait Islander children. The decision of Hackett (a pseudonym) v Secretary, DCJ [2020]
NSWCA 83, although relating to the Adoption Act 2000, provides guidance in respect of the
application of s 5. “There is no requirement in order ... to be an Aboriginal child for the child to
have a specified proportion of genetic inheritance” and “descent is different from race”: Hackett
per Leeming JA at [53]; [86]; Adoption Act, s 4(1), (2).

The late identification, or the de-identification, of children by DCJ can have consequences
for planning and placement so, in cases where identification is an issue, the court will be assisted
by timely evidence from the parties.

If a child has one Aboriginal and Torres Strait Islander parent and one non-Aboriginal
and Torres Strait Islander parent, the child may be placed with the person with whom the
best interests of the child will be served having regard to the principles of the Act: s 13(4).
Arrangements must be made to ensure the child has the opportunity for continuing contact with
the other parents’ family, community and culture: s 13(5).

In determining placement, account is to be taken of the child’s expressed wishes and whether
they identify as an Aboriginal and Torres Strait Islander person: s 13(2).

In relation to placement with non-Aboriginal and Torres Strait Islander persons, no final
order allocating sole parental responsibility for an Aboriginal and Torres Strait Islander child
to a non-Aboriginal and Torres Strait Islander person may be made except after extensive
consultation and with the express approval of the Minister for Aboriginal Affairs and the
Minister for Community Services: s 78A(4).

Further, if an Aboriginal and Torres Strait Islander child is placed with a non-Aboriginal
and Torres Strait Islander carer, the following principles are to determine the choice of a carer

(s 13(6)):
(a) Subject to the child’s best interests, a fundamental objective is to be the reunion of the child
with his/her family or Aboriginal and Torres Strait Islander community

(b) Continuing contact must be ensured between the child and his/her Aboriginal and Torres
Strait Islander family, community and culture.

The Aboriginal and Torres Strait Islander placement principles under s 13 are an aspect of
the important principle in s 9(2)(d) that a child’s cultural ties should be preserved when they
are removed from their family. However, s 13(1) must not be blindly implemented without
regard to the principle of paramountcy and the other objects and principles set out in ss 8 and
9: Re Victoria and Marcus [2010] CLN 2. In the exceptional case of Re Victoria and Marcus,
the children were placed with carers who were not Aboriginal rather than their Aboriginal
grandparents as the court found there was a real risk the grandparents would actively discourage
the children from identifying with their Aboriginal cultural links, “contrary to the whole purpose
and spirit of the Aboriginal Placement Principles set out in s 13(1)”: at [52].

The principles in s 13(1) do not apply to emergency placements to protect a child from serious
risk of immediate harm, or to a placement of less than two weeks duration: s 13(7).
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Parent capacity order — s 91B(b)

Last reviewed: November 2024

“Parent capacity order” means an order requiring a parent or primary care-giver of a child or
young person to attend or participate in a program, service or course or engage in therapy or
treatment aimed at building or enhancing his or her parenting skills: PN 10.

Procedure for listing applications for a parent capacity order

In the usual course an application for a parent capacity order is to be listed within 2—3 weeks of
filing the application. Unless the parties are seeking consent orders on the first return date the
application is to be referred for a dispute resolution conference (DRC).

Practice Note 10 states hearing dates will ordinarily only be allocated after the DRC has
failed to settle the matter: [7.1] Listing an application for hearing.

If unrepresented, the following text may be helpful:

Parent capacity orders are used to help parents keep their children safe. The Children’s Court
can issue a stand-alone parent capacity order. This order requires a parent to participate in a
program, service, course, therapy or treatment to improve their parenting skills so they can
provide a safe, nurturing home for their child.

Parent capacity orders aim to reduce the need for Communities and Justice (DCJ) to intervene,
such as removal of a child from the family home or a decision not to return a child to their
parent’s care.

The Children’s Court can make a parent capacity if the following have identified:
 an issue with the parent’s or primary caregiver’s care for a child or young person
 the potential risk of significant harm to the child or young person

it is reasonable and practical to make a parent or primary caregiver participate in a service,
course or treatment program

« there is an appropriate and available service, course or treatment program
« it is unlikely the parent or primary caregiver would participate unless an order is made.
The duration of a parent capacity order depends on the service, program or treatment required.

It is specified in the order. The Children’s Court can vary the time frame or terminate the order
early.

[2-2600]

Overseas travel
Last reviewed: November 2024

The child ... born ... is permitted to have an Australian travel document.

[2-2620]

Costs in care proceedings
Last reviewed: November 2024

Section 88 does not provide the court with power to award costs against a non-party such as a
legal representative: Director General, DFaCS v Robinson-Peters [2012] NSWChC 3 at [54].
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Costs in care proceedings are not at large. The Care Act limits the power to make an order
for an award of costs.

The standard of proof is on the balance of probabilities: s 93(4) Care Act.

The present costs application is brought pursuant to s 88.

Legal framework

Common law

Under the common law a successful party has a “reasonable expectation” of being awarded
costs against the unsuccessful party: Oshlack v Richmond River Council (1998) 193 CLR 72
at [134].

Section 88 of the Act

Section 88 of the Act places a limit on the common law.

The Court cannot make an order for costs in care proceedings unless there are exceptional
circumstances that justify it doing so: see s 88 of the Act.

“Exceptional circumstances” is not defined in the Act.

The court is to give the words of a statutory provision the meaning that the legislature is taken
to have intended them to have. Ordinarily, that meaning will correspond with the grammatical
meaning of the provision: see Project Blue Sky v Australian Broadcasting Authority (1998) 194
CLR 355 at [78].

Grammatical meaning of “exceptional”

The Macquarie Dictionary defines “exceptional” as an exception or unusual instance; unusual,
extraordinary.

Exceptional:

e may be quantitative or qualitative: see R v Buckland [2000] 1 All ER 907 at 912-913

e can include a single exceptional matter, or a combination of exceptional factors, or
a combination of ordinary factors when taken together are seen as exceptional: Ho v
Professional Services Review Committee No 295 [2007] FCA 388.

Grammatical meaning of “circumstances”

The Macquarie Dictionary defines “circumstances” as a condition, with respect to time, place,
manner ... which accompanies, determines, or modifies a fact or event.

Circumstances:

e depend upon the facts of each individual case: see R v Okinikan [1993] 1 WLR 173

 includes the evidence adduced, the conduct of the parties and the ultimate result: see Knight
v Clifton [1971] Ch 700

« are sufficiently wide to include background material that has a close temporal connection
with the case: see R v Lowery [1993] Crim LR 225.
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Meaning of exceptional circumstances

The phrase “exceptional circumstances” means what it says as a matter of ordinary English: see
Dong v Hughes [2005] NSWSC 84 Levine J at [48].

However, the context of the words, the consequences of a literal grammatical construction,
the purpose of the statute or the canons of construction may require the words of a statute to
be read in a way that does not correspond with the literal or grammatical meaning: see Project
Blue Sky at [78].

Context

The phrase “exceptional circumstances” used in s 88 is context dependent: see SP v Department
of Community Services [2006] NSWDC 168.

Context includes:

* 59 (Principles for administration of Act): The safety, welfare and well-being of the child/YP
are paramount

e 593 (General nature of proceedings): Proceedings are not to be conducted in an adversarial
manner

* 594 (Expedition and adjournments): All matters are to proceed as expeditiously as possible
in order to minimise the effect of the proceedings on the child and family.

Purpose of the statute

In deciding whether circumstances are exceptional within the meaning of a particular statutory
provision, one must keep in mind the rationale of that particular statutory provision: see R v
Buckland [2000] 1 All ER 907 at 912-913.

Therefore, in determining whether exceptional circumstances exist or not within the meaning
of s 88 of the Act consideration is given to the statutory scheme for child protection.

First, proceedings that relate to the welfare of a child are not to be regarded as normal
adversary litigation: S v Minister for Youth & Community Services (1986) 10 Fam LR 849 per
Powell J.

Secondly, as a matter of broad public policy, the litigation of childcare issues should
not ordinarily be the subject of costs orders that could potentially inhibit public interest
litigation concerning the welfare and well-being of children: see Y v Secretary, Department of
Communities and Justice (No 7) [2021] NSWDC 477 per Levy J SC at [9].

Thirdly, at a micro level: “the policy basis behind the restriction on the power to award
costs is based in the notion that parties should have as full an opportunity to be heard as is
reasonably possible, and not be deterred from participating by adverse pecuniary consequences
— the safety, welfare and well-being of the child being the paramount concern”: see Secretary,
Department of Family and Community Services (NSW) and the Knoll Children (Costs) [2015]
NSWChC 2, Johnstone J, the President of the Children’s Court at [24].

Fourthly, there is not a prohibition on costs. Arguably, there is recognition that adverse costs
orders play an important role in litigation in that the very possibility of an adverse costs order
ought to focus the mind ...: see Oshlack v Richmond River Council (1998) 193 CLR 72 at [68]
per McHugh J.
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Finally, s 88 retains some protection of a successful party’s common law rights.

Case law relevant to exceptional circumstances

In SP v Department of Community Services [2006] NSWDC 168, Rein DCJ observed there is
a theme or flavour about categories identified as falling within the ambit of s 88.

Categories include:
e deliberately misleading courts or parties
e other misconduct or wrongful conduct
e contumelious disregard of Court orders or the principles set out in s 93 of the Care Act
« the raising of baseless allegations or false issues
 the maintenance of proceedings solely for an ulterior motive

o the undue prolongation or blatant abuse of process that are mischievous and/or
misconceived.

The use of epithets such as contumelious (scornful and insulting, insolent, gross, blatant);
suggest conduct far worse than ordinary. The epithets take the meaning beyond the grammatical
interpretation of “exceptional circumstances”.

However, disregard of Court orders but not contumelious, or negligence but not gross, or an
abuse of process but not blatant — may still amount to exceptional circumstances if there are,
for example, a combination of factors or the context or purpose of the Act allows.

It is the consequence not the epithet that is more significant.

In any event, those categories are not exhaustive, see: Joy Alleyne as independent legal
representative for LC v Director General Department of Community Services (No 2) [2009]
NSWDC 171 at [11].

In Department of Community Services v SM and MM [2008] NSWDC 68 at [10], Garling J
found that the parents who had to pay for legal representation for the Department’s appeal was
relevant to the consideration of exceptional circumstances.

In XX v Nationwide News Pty Ltd [2010] NSWDC 147, Gibson J identified factors, one of
which concerned the identification or likely identification of a child which in his view was
capable of amounting to exceptional circumstances. His Honour observed that this was an
application that the plaintiffs “had to bring” for the protection of the child.

In Department of Family and Community Services (DFaCS) and the Mason Children (Costs)
[2018] NSWChC 4 at [72], Sheedy CM found: “A proper assessment of the evidence ought
to have demonstrated the unreliability of the conclusions reached by the Secretary and it is
this that demonstrates the existence of exceptional circumstances that supports the need for
compensatory costs”. See also Re A Foster Carer v Department of Family & Community
Services (No 2) [2018] NSWDC 71.

Secretary, DFaCS and the Knoll Children (Costs) [2015] NSWChC 2, Johnstone J was
critical of the handling of the proposed relocation of the carers and children and the
Department’s disconnect in communication. The impropriety was low but the consequence
high. Firstly, the carers’ required separate representation, elongating the matter. Secondly, the
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application would likely never have been brought but for the Department’s poor handling. The
context offended s 94 of the Act. The significant impropriety was of the grandmother in that
case. However, Johnstone J looked to the purpose of the Act and said at [39]:

I should be careful not to make an order that might be seen as inappropriately discouraging
litigants in the position of this paternal grandmother from prosecuting proceedings that they
perceive to be in the best interests of the children involved.

The Department was held to a different standard. The Secretary has a distinct role in the context
of the Care Act and, as a model litigant, would not be discouraged from carrying out such duties
because of the prospects of an adverse cost order.

Discretion
The general rule that costs follow the event reflects the notion that justice to a successful party
is not achieved if it comes at the price of being out-of-pocket.

This rule may be departed from if there is a special situation or if the successful party has
acted in such a way as to disentitle itself to costs (or partial costs): see Anglo-Cyprian Trade
Agencies Ltd v Paphos Wine Industries Ltd [1951] 1 All ER 873 (Devlin J).

Costs should be fair and reasonable and made on proper grounds. The purpose is to
compensate the person in whose favour it is made and not to punish the person against whom
the order is made: Allplastics Engineering Pty Ltd v Dornoch Ltd [2006] NSWCA 33 at [34].

In Rodden v R (2023) 112 NSWLR 162 at [134] the Court acknowledged there is a salutary
effect of an adverse costs order.

Decision option — order for applicant to pay costs

As against the ... first, the proceedings were improperly commenced by ..., because they were
predicated on erroneous assumptions of fact, baseless allegations, and false issues, or were
brought solely for the ulterior motive of frustrating or delaying the proposed adoption of the
children by the ...; and secondly, the conduct of the proceedings on behalf of the ... was grossly
negligent, leading to extensive waste of the court’s time, and the unnecessary prolongation
of the hearing by reason of groundless contentions, a lack of candour and mischievous and
misconceived assertions. Order that the applicant pay the ... costs of the proceedings in this
court in the sum of ...

Decision option — order for applicant to pay costs

Some of the costs incurred by the applicant were in fact incurred in unexceptional
circumstances, discounting allowances must therefore be made. Order that the applicant pay
the ... costs of the proceedings in this court in the sum of ...

Decision option — costs order refused, proceedings not improperly commenced

I am unable to conclude that the commencement and maintenance of the proceedings was
characterised as an abuse of process, attended by hopelessness, or otherwise fraudulent. I do
not consider a costs order is justified on the basis that the proceedings by the applicant were
improperly commenced.

MAR 25 134 CCRH 21




Care and protection matters
Care tree [2-2640]

Decision option — costs order refused, proceedings not inappropriately prolonged

I turn to the contention that the proceedings were inappropriately prolonged, by erroneous
assumptions of fact, baseless and false allegations, and or misconceived assertions, such as
would justify the making of a costs order.

I was critical of some aspects of the presentation of the case on behalf of the ... Some of these
were evident in the course of the hearing, and others are apparent with the benefit of hindsight.
I do not think this was a case, objectively viewed, that should have proceeded over ... hearing
days. Many of the contentious issues, however, arose as a result of the historical conduct of ...
or conduct other than in connection with the hearing, for example, ... These were all factual
issues that needed to be aired and fully examined. Other contentious issues were not solely
attributable to the conduct of the ..., such as the ... Many of these issues were inextricably
woven into the wider factual matrix, and it would be an invidious task to seek to separate out
issues with a view to justifying a costs order. Ultimately, I have formed the view that [ am unable
to comfortably point to any particular unnecessary leading of evidence or cross-examination
that could be characterised as so egregious as to constitute exceptional circumstance justifying
an order, either as to the whole of the Carers’ costs or some part thereof. On balance, it seems to
me, [ should be careful not to make an order that might be seen as inappropriately discouraging
litigants in the position of ... from prosecuting proceedings that they perceive to be in the best
interests of the children involved.

The application for costs is, therefore, refused.

Decision option — costs order refused, “exceptional circumstances” not demonstrated

In my view, the ... have/have not demonstrated any “exceptional circumstances” that justify an
order for costs in their favour against the ... and the application is refused.

Decision option — costs order refused, “exceptional circumstances” not demonstrated

It is true that her credit was impugned, and that there were aspects of her evidence demonstrated
a lack of sincerity and candour. But these are considerations that attend all proceedings in which
there are contentious circumstances and factual disputes and do not amount to “exceptional
circumstances” that justify an order for costs and the application is refused.

[2-2640]

Transferring a child protection order

Last reviewed: November 2024

231G When Children’s Court may make order under this Division

The Children’s Court may make an order under this Division transferring a child protection order
to a participating State if—

(a) an application for the making of the order is made by the Secretary, and
(b) the child protection order is not subject to an appeal to the District Court, and

(c) the relevant interstate officer has consented in writing to the transfer and to the provisions
of the proposed interstate order.
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231J Children’s Court to have regard to certain matters

(1

2

)

4

The Children’s Court must not make an order under this Division unless it has received and
considered—

(a) an updated care plan, if a care plan under s 78 was prepared in relation to the original
care order, or

(b) in any other case, a report by the Secretary that contains the matters required by the
regulations to be included in the report.

In determining what order to make on an application under this Division, the Children’s Court
must have regard to—

(a) the principles in s 9, and

(b) whether the Secretary or an interstate officer is in the better position to exercise powers
and responsibilities under a child protection order relating to the child or young person,
and

(c) the fact that it is preferable that a child or young person is subject to a child protection
order made under the child welfare law of the State where the child or young person
resides, and

(d) any information given to the Children’s Court by the Secretary or otherwise concerning
any sentencing order under any Act, other than a fine, in force in respect of the child
or young person or any criminal proceedings pending against the child or young person
in any court.

The Secretary must provide to the Children’s Court an updated care plan or report referred
to in subsection (1), in accordance with the rules of the Children’s Court.

Other requirements concerning the hearing and the making of an application, and the form
of a care plan, under this Division may be prescribed by the regulations.

Transferring a pending child protection order
231L When Children’s Court may make order under this Part

(1)

2

The Children’s Court may make an order under this Part transferring a child protection
proceeding pending in the Children’s Court to the Children’s Court in a participating State
if—

(a) an application for the making of the order is made by the Secretary, and
(b) the relevant interstate officer has consented in writing to the transfer.

The proceeding is discontinued in the Children’s Court on the registration in the Children’s
Court in the participating State, in accordance with the interstate law, of an order referred
to in subsection (1).

231M Children’s Court to have regard to certain matters

In determining whether to make an order transferring a proceeding under this Part, the Children’s
Court must have regard to—

(a)
(b)

(©)

the principles in s 9, and

whether any other proceedings relating to the child or young person are pending, or have
previously been heard and determined, under the child welfare law in the participating State,
and

the place where any of the matters giving rise to the proceeding in the Children’s Court arose,
and
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(d) the place of residence, or likely place of residence, of the child or young person, his or her
parents and any other people who are significant to the child or young person (as referred
to in s 9(2)(f)), and

(e) whether the Secretary or an interstate officer is in the better position to exercise powers and
responsibilities under a child protection order relating to the child or young person, and

(f) the fact that it is preferable that a child or young person is subject to a child protection order
made under the child welfare law of the State where the child or young person resides, and

(g) any information given to the Children’s Court by the Secretary or otherwise concerning any
pending criminal proceedings or sentencing order that is currently in force (other than a fine)
in respect of the child or young person.

[2-2660] Order for supervision — s 76

Last reviewed: November 2024

In making an order under this section, the court notes the history and previously identified risks
and the order is made to ensure the safety, welfare and well-being of the child. The order is
made for ... months.

Note: See s 76(3A) which provides:

(3A) The Children’s Court may specify a maximum period of supervision that is longer than 12
months (but that does not exceed 24 months) if the Children’s Court is satisfied that there
are special circumstances that warrant the making of an order of that length and that it is
appropriate to do so.

Note: Also, s 76(4):
(4) The Children’s Court may require the presentation of the following reports—
(a) areport before the end of the period of supervision stating the following—
(i) the outcomes of the supervision,
(i) whether the purposes of the supervision have been achieved,
(ii1)) whether there is a need for further supervision to protect the child or young person,
(iv) whether other orders should be made to protect the child or young person,

(b) one or more reports during the period of supervision describing the progress of the
supervision.

[2-2680] Prohibition orders — s 90A

Last reviewed: November 2024

90A Prohibition orders

(1) The Children’s Court may, at any stage in care proceedings, make an order (a prohibition
order) prohibiting any person, including a parent of a child or young person or any person
who is not a party to the care proceedings, in accordance with such terms as are specified
in the order, from doing anything that could be done by the parent in carrying out his or her
parental responsibility.

(2) A party to care proceedings during which a prohibition order is made may notify the
Children’s Court of an alleged breach of the prohibition order.
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(3) The Children’s Court, on being notified of an alleged breach of a prohibition order —

(a) must give notice of its intention to consider the alleged breach to the person alleged to
have breached the prohibition order, and

(b) must give that person an opportunity to be heard concerning the allegation before it
determines whether or not the order has been breached, and

(c) is to determine whether or not the order has been breached, and

(d) if it determines that the order has been breached—may make such orders (including a
parent capacity order) as it considers appropriate in all the circumstances.

(4) The person who is alleged to have breached the prohibition order is entitled to be heard, and
may be legally represented, at the hearing of the matter.

[2-2700] Order for undertakings — s 73

Last reviewed: November 2024

The court, noting the history and identified risks, makes an order accepting the undertakings
provided in writing, signed by the person giving it, and remaining in force before the day on
which the child attains the age of 18 years to ensure the safety, welfare and well-being of the
child.

Examples of such undertakings:

« the parents keep DCJ officers informed of their place of residence and that of the child, and
not change such address without first notifying such officers

« the child be presented by the parents for all medical appointments
e to comply with the terms of any contact order made by the court with respect to the child

e not to consume alcohol 24 hours before contact with the child, and/or not to be under the
influence of alcohol or any other substance during contact.

Applications on breach of undertakings under s 73(5)
On being notified of an alleged breach of undertaking the court:

(a) must give the parties an opportunity to be heard concerning the allegation, and
(b) is to determine whether the undertaking has been breached, and

(c) if it finds that the undertaking has been breached, make such orders as it considers
appropriate in all the circumstances.

Applications on breach of supervision under s 77(3)

On being notified of an alleged breach of a supervision order the court must:

(a) must give the parties an opportunity to be heard concerning the allegation, and
(b) is to determine whether the order has been breached, and

(c) ifitfinds that the order has been breached, may make such orders as it considers appropriate
in all the circumstances.
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[2-2720] Withdrawal of care application — s 66

Last reviewed: November 2024

66 Leave to withdraw care application

(1) A care application may be withdrawn by the person who made the application with the leave
of the Children’s Court.

(2) An application for leave to withdraw the care application must be accompanied by—

(a) a statement that indicates how the issues that caused the application to be brought have
been resolved, or

(b) a care plan that specifies how those issues are proposed to be addressed.

[2-2740] Apprehended violence order (AVO) — s 40A

Last reviewed: November 2024

Section 40A of the Crimes (Domestic and Personal Violence) Act 2007 (CDPVA) provides:
40A Apprehended violence order may be made in care proceedings

(1) The Children’s Court may, during care proceedings, make an apprehended violence order for
the protection of—

(a) the child to whom the care proceedings relate, or

(b) any person who is a relative of, or who resides on the same property as, the child, or may
vary or revoke any existing order that protects any of those persons.

(2) The Children’s Court may make, vary or revoke an order on the application of a party to the
care proceedings or on its own motion if the court considers that the circumstances justify
making, varying or revoking the order.

(3) The Children’s Court is not to make or vary an order under this section that protects a person
if the court is aware that the defendant is subject to criminal proceedings before another court
and those criminal proceedings arose out of some or all of the circumstances that justify the
making of the order.

(4) Before making, varying or revoking an order under this section, the Children’s Court is
to notify the Commissioner of Police and the Secretary of the Department of Family and
Community Services and give the Commissioner and Secretary standing to appear in the
proceedings.

(5) Before varying or revoking a police-initiated order under this section the Children’s Court
is to notify the Commissioner of Police and give the Commissioner standing to appear in
the proceedings.

(6) Sections 48(3) and 72B do not apply to an application made under subsection (2).

(7) The parties to the care proceedings and the defendant against whom the apprehended violence
order is proposed to be made all have standing to appear in respect of the making of the
apprehended violence order.

Refer to s 40A(8) and (9) also.

The court may make an order on its own motion during care proceedings. There may be a
general reluctance in becoming an applicant, possibly a witness, the judge of fact and ultimately
the maker of an order whilst dealing with the substantive care application. The police are
resourced to take out AVO’s and they run the risk of a possible costs order.
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“Care proceedings” are defined in s 60 of the Care Act — means proceedings under Ch 5.

The AVO is not under Ch 5. The rules of evidence apply and the usual process for AVOs
should apply. Costs may be awarded under s 99 of the CDPVA.

Applications for contact orders under s 86
Last reviewed: November 2024

See Contact guidelines for magistrates at [6-2000].

How will the child benefit? Some benefit may be over the long term, ie, providing the
foundation for a relationship which will develop later.

Check if leave is required
The Wood Special Commission of Inquiry into the Child Protection Services in NSW reviewed
the current system of making contact orders and concluded:

The Inquiry is of the view that, on balance, the Children’s Court should retain its power to
make contact orders with respect to those children and young persons about whom the court has
accepted the assessment of the Director-General that there is a realistic possibility of restoration.
For all other children and young persons, that is those where the court has accepted that there is
no such possibility, the court should have no power with respect to making orders as to contact.

Currently the Children’s Court has the power to make contact orders in accordance with s 86
Care Act.

Be cautious in making contact orders in matters where there is no realistic possibility of
restoration to the parents. If parental responsibility is not with the Minister then the Department
should assist in implementing any contact arrangements if needed.

Contact orders
86 Contact orders
(1) An order may be made by the Children’s Court doing any one or more of the following—

(a) stipulating minimum requirements concerning the frequency and duration of contact
between a child or young person and his or her parents, relatives or other persons of
significance to the child or young person,

(b) requiring contact with a specified person to be supervised,

(c) denying contact with a specified person if contact with that person is not in the best
interests of the child or young person.

(1A) A contact order may be made by the Children’s Court—

(a) on application made by any party to proceedings before the Children’s Court with
respect to a child or young person, or

(b) with leave of the Children’s Court—

on application made by any of the following persons who were parties to care
proceedings with respect to a child or young person—

(i) the Secretary,
(i1) the child or young person,

(iii) a person having parental responsibility for the child or young person,

MAR 25 140 CCRH 21



Care and protection matters

Care tree

[2-2760]

(iv) a person from whom parental responsibility for the child or young person has
been removed,

(v) any person who considers himself or herself to have a sufficient interest in the
welfare of the child or young person, or

(c) with leave of the Children’s Court — on application made by any person who considers
himself or herself to have a sufficient interest in the welfare of the child or young person.

(1B) The Children’s Court may grant leave under subsection (1A)(b) or (c) if it appears to the

court that there has been a significant change in any relevant circumstances since a final
order was made in the proceedings.

(1C) The Children’s Court is not required to hear or determine an application made to it with

respect to a child or young person by a person referred to in subsection (1A)(c) unless it
considers the person to have a sufficient interest in the welfare of the child or young person.

(1D) Before granting leave under subsection (1A)(b) or (c), the Children’s Court—

(1E)

(1F)

2)

3)

“4)

)

(6)

(a) must take into consideration whether the applicant for the contact order and persons to
whom the contact order applies have attempted, or been ordered by the Children’s Court
to try, to reach an agreement about contact arrangements by participating in alternative
dispute resolution, and

(b) may order the applicant and those persons to attend a dispute resolution conference
conducted by a Children’s Registrar under s 65 or alternative dispute resolution process
under s 65A.

Subject to any order the Children’s Court may make, an applicant for a contact order under
subsection (1A)(b) who was a party to care proceedings must notify other persons who were
parties to the proceedings of the making of the application.

Note: Section 256A sets out the circumstances in which the Children’s Court may dispense
with the requirement to give notice.

A contact order made under subsection (1A)(b) on application of a person who was a party
to proceedings in which an earlier contact order was made that has expired may be made in
the same or different terms to the expired order.

The Children’s Court may make an order that contact be supervised by the Secretary or a
person employed in that part of the Department comprising those members of staff who are
principally involved in the administration of this Act only with the Secretary’s or person’s
consent and must not be made in relation to contact with a child or young person who is
the subject of a guardianship order.

An order of the kind referred to in subsection (1)(a) does not prevent more frequent contact
with a child or young person with the consent of a person having parental responsibility for
the child or young person.

An order of the kind referred to in subsection (1)(b) may be made only with the consent of
the person specified in the order and the person who is required to supervise the contact.

A contact order made under this section has effect for the period specified in the order,
unless the order is varied or rescinded under ss 86A or 90.

Despite subsection (5), if the Children’s Court decides (whether by acceptance of the
Secretary’s assessment under s 83 or otherwise) that there is no realistic possibility of
restoration of a child or young person to his or her parent, the maximum period that may
be specified in a contact order made under subsection (1A) concerning the child or young
person is 12 months.
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(7)  Subsection (6) does not apply to a contact order made on the application of a former party

to proceedings in which an earlier contact order was made that has expired.

®)

Subsection (6) does not apply to a contact order concerning a child or young person who

is the subject of a guardianship order if the Children’s Court is satisfied that a contact
order of more than 12 months duration (for example, a contact order for the duration of the
guardianship order) is in the best interests of the child or young person.

Contact considerations

Identify the risk of | Assess the The Whether that Balanced against Test
harm seriousness likelihood risk might be the possibility of
of the risk — of the risk satisfactorily benefit to the child
in the context | occurring managed or
of the severity otherwise
of possible ameliorated and
consequences the likelihood of
compliance
Scale: Scale: Examples: The majority of To protect
L . children are raised the child’s
e insignificant | ¢ rare ¢ in custody by their parents, paramount
* minor  unlikely « restricted by DCJ | the relationship interests the
. between parent proper test
* moderate * possible |+ supports and child is one of | to be applied
* major o likely « scaffolding the closest, if not is that of
« catastrophic | « very ¢ treatment the c_loses_t, of all “_unacceptable
likely relationships and rls!<" to the
« training and the mere fact of child to be
 inevitable education the relationship will | assessed
« AVO under invariably rece_ive _ from the _
s 40A under the substgntlal weight in | accumulation
CDPVA any given case. of factors
proved.
In addition some « Contact
studies have found encourages
that contact with reunification with
birth families may the birth family
lead to: * Contact
e multiple maintains/
attachments encourages
create confusion attachment to the
for children birth family
or conflict of « Contact prevents
loyalties idealisation of the
* the threat of birth family
harm to the child « Contact
or to the new maintains links
parents_may and cultural
undermine the identity
placement
. » Contact
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the relationshi
» demands placed between the P
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Identify the risk of
harm

adversely affect
the recruitment of
new adopters

* itis too risky
to make such
complex
placements
without adequate
professional
skills and
resources which
need to extend
far beyond
adoption

 the push for
contact arises
less from the
evidence on
benefits than
from professional
desires to undo
the pain of
separation or
because they
themselves feel
they have failed
the birth family

 continuation
of unhealthy
relationships,
eg inappropriate
dominant
or bullying
relationships,
or controlling
relationships

» undermining the
child’s sense
of stability and
continuity by
deliberately or
inadvertently
setting different
moral standards
or standards of
behaviour.

e experiences
lacking in
endorsement of
the child as a
valued individual
eg, where little
or no interest
is shown in the
child himself, or

Assess the
seriousness
of the risk —
in the context
of the severity
of possible
consequences

The

likelihood
of the risk
occurring

Whether that
risk might be
satisfactorily
managed or
otherwise
ameliorated and
the likelihood of
compliance

Balanced against
the possibility of
benefit to the child

birth family and
the child can be
assessed

Test
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Identify the risk of | Assess the The Whether that Balanced against Test
harm seriousness likelihood risk might be the possibility of

of the risk — of the risk satisfactorily benefit to the child
in the context | occurring managed or
of the severity otherwise
of possible ameliorated and
consequences the likelihood of
compliance
contact where
the parent
is unable to
consistently
sustain the
prioritisation of
the child’'s needs

» unreliable
contact in
which the child
is frequently
let down or
feels rejected,
unwanted and of
little importance
to the failing
parent

e where a child
is continuing to
attend contact,
even though
expressing a
view that he/she
doesn’t want
the contact, can
make the child
feel undermined

¢ undermine the contact is closely contact will need
placement with supervised to be sufficiently
another carer frequent to maintain

or develop the
relationship
between the parent
and child.

« distance and cost Parents can travel the child
of contact understands who

they are in the
context of their birth
family and cultural
background.

« the concern help ensure that
that this model they have a realistic
addresses is understanding of
that potential who the parent is
adoptive parents and do not idealise
will be deterred an unsuitable
from adopting parent and develop
by the prospect unrealistic hopes of
of having to being reunited with
accommodate them
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Identify the risk of
harm

continuing
contact with the
natural family

Assess the
seriousness
of the risk —
in the context
of the severity
of possible
consequences

The

likelihood
of the risk
occurring

Whether that
risk might be
satisfactorily
managed or
otherwise
ameliorated and
the likelihood of
compliance

Balanced against
the possibility of
benefit to the child

Test

» children and
carer families will
have their own
commitments
and patterns

Visitation can be a
positive intervention
for the entire

family and can
promote successful
reunification.

Visits reassure
children that their
families are alive
and well and still
care about them.
Frequent contact
with parents can
reduce children’s
anxiety associated
with separation.
Other types of
contact, including
exchange of phone
calls, cards, and
letters, will also
serve this purpose.

Frequent visitation
reassures parents
that the agency

is committed to
maintaining and
strengthening family
relationships.

Visits present

the caseworker
with a valuable
opportunity to help
family members
identify their needs
and strengths. By
observing family
members together,
the worker can
elicit important
information about
the quality of

the parent-child
relationship, as
well as gain insight
into the parents’
developmental
needs, motivation,
and capacity to
resume care of their
children.
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Identify the risk of
harm

Assess the
seriousness
of the risk —
in the context
of the severity
of possible
consequences

The

likelihood
of the risk
occurring

Whether that
risk might be
satisfactorily
managed or
otherwise
ameliorated and
the likelihood of
compliance

Family visits

can be used as
interventions to
achieve specific
objectives. For
example, foster or
relative caregivers
may use visits to
model parenting
skills and to share
child management
strategies. During
visits, parents can
practice newly
acquired parenting
strategies and can
receive immediate,
constructive
feedback and
coaching from

the caseworker or
caregiver.

Visits may help
parents understand
the importance of
permanency for
their child. The
visits can help
them make a final
decision regarding
whether they
want to diligently
pursue reunification
or relinquish

their parental
rights, thereby
allowing their
child to achieve
permanency
through another
plan, such as
adoption or
guardianship.

Sibling visitation
allows these
important
relationships to

be maintained,
even when siblings
must be placed in
separate homes.

Visitation with
extended family

is encouraged
whenever possible.
Extended family

Balanced against
the possibility of
benefit to the child

Test
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Identify the risk of | Assess the The Whether that Balanced against Test
harm seriousness likelihood risk might be the possibility of
of the risk — of the risk satisfactorily benefit to the child
in the context | occurring managed or
of the severity otherwise
of possible ameliorated and
consequences the likelihood of
compliance

connections are
important to the
child’s development
and often serve

as alternative
permanency plans
if reunification does
not take place.

e itis important
to ensure that
a child is not
made to feel
greatly different
from others in
the household
because they are
at contact rather
than carer family
events.

* jtisalso
important that
the child does
not resent
attendance at
contact because
it takes them
away from
something that
they enjoy doing

* general risk, child
not safe, D&A

[2-2770] Apprehended bias

Last reviewed: November 2024

In BW v Secretary, Department of Communities and Justice [2024] NSWSC 1354, Faulkner J
sets out the criterion by which asserted apprehension of bias is to be determined and the process
by which that criterion is to be assessed.

Faulkner J, with reference to QYFM v Minister for Immigration, Citizenship, Migrant
Services and Multicultural Affairs [2023] HCA 15 at [37] by Kiefel CJ and Gageler J referred
as follows:

The criterion is whether “a fair-minded lay observer might reasonably apprehend that the judge
might not bring an impartial mind to the resolution of the question the judge is required to decide”.
The “double might” serves to emphasise that the criterion is concerned with “possibility (real and
not remote), not probability”.
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Faulkner J observed at [139] that the application of the criterion was identified in Ebner v
Official Trustee in Bankruptcy (2000) 205 CLR 337, and has been reiterated, logically to entail:

1. identification of the factor which it is said might lead a judge to resolve the question other
than on its legal and factual merits

2. articulation of the logical connection between that factor and the apprehended deviation from
deciding that question on its merits

3. assessment of the reasonableness of that apprehension from the perspective of a fair-minded
lay observer

To the passages from the authorities extracted and emphasised by the trial judge may be added
the following propositions per Bell P in Polsen v Harrison [2021] NSWCA 23 at [46]:

Q)
(i1)
(iii)
(iv)
(v)
(vi)

(vii)

(viii)

(ix)

()

(xi)

(xii)

(xiii)

the application of the apprehended bias rule depends on the circumstances of each case;

the fair-minded lay observer is an hypothetical figure, founded in the need for public
confidence in the judiciary;

there is an unavoidable level of imprecision in the standard of what a fair-minded lay
observer “might” apprehend, such that a fanciful or speculative possibility must be
clearly distinguished from the requisite “firmly-established” apprehension of bias;

a finding of apprehended bias is not to be reached lightly;

this is because the training, tradition and oath or affirmation of a professional judge
require him or her to discard the irrelevant, the immaterial and the prejudicial;

the duty of a judge to disqualify for proper reasons is matched by an equally significant
duty to hear any case in which there is no proper reason to disqualify;

the fair-minded lay observer is presumed to approach the matter on the basis that
ordinarily the judge will act so as to ensure both the appearance and the substance of
impartiality, such that

the rebuttal of this presumption requires a “realistic possibility” of the apprehension of
bias which is not “fanciful or extravagant” but is based on “the established facts” of the
matter;

“neither complacent nor unduly sensitive or suspicious”, the fair-minded lay observer
may have a level of scepticism as to professional pretensions, but will be cognisant of
and vigilant against his or her own prejudices;

the inquiry as to whether a judge might reasonably be apprehended to deviate from
bringing an impartial mind to the resolution of a particular issue “requires no prediction
about how the judge ... will in fact approach the matter” and “admits of the possibility
of human frailty”;

the fair-minded lay observer is not presumed to reject the possibility of pre-judgment of a
matter, otherwise an apprehension of bias would never arise in the case of a professional
judge; however;

interventionist comments or conduct by a judge will not unilaterally create an
apprehension of bias in the mind of the reasonable lay observer, who is taken to
understand that such interventions are often motivated by the judge’s desire to understand
the evidence and to advance the trial process;

it is “difficult, and probably impossible, to state in the abstract, in a manner suitable for
application to cases generally, the degree of knowledge to be attributed to a fair-minded
observer”;
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(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)

(xx)

(xxi)

(xxit)

(xxiit)

there is to be attributed to the fair-minded observer a broad knowledge of the material
objective facts as ascertained by the appellate court and the “actual circumstances of the
case” as though the observer was sitting in the court;

the fair-minded lay observer is taken to know the nature of the decision, the
circumstances which led to the decision and the context in which it was made;

the context which must be considered includes the legal, statutory and factual context
in which the decision is made, and “the totality of the circumstances”, although the fair
minded lay observer will not be taken to have a detailed knowledge of the law or legal
principles;

the knowledge that the fair minded observer is taken to have is not limited to those
facts and matters that were known at the time of an application for recusal and includes
published statements made by the judge (whether prior, contemporaneous, or subsequent
to the recusal application);

the fair-minded lay observer will not act on “insufficient knowledge”, but will “inform
himself [or herself]” of the relevant circumstances, without making “snap judgments”;

the judge’s own view about his or her ability to decide the case independently and
impartially, as recorded in any reasons for dismissing a recusal application, carries little
weight in the fair mind of the hypothetical lay observer, although

statements in a recusal judgment regarding factual matters, including the particular
context of the comments or conduct in question, may be relevant;

the fair-minded lay observer would not reasonably apprehend bias on the part of a judge
from a short and emotional exchange taken out of context and weighed in isolation;

the fair-minded lay observer will have regard to the cumulative effect of comments made
by a judge and not to particular individual statements removed from their context; and

subsequent statements made by a judge, following the comments or conduct said to give
rise to a reasonable apprehension of bias, may indicate that an earlier expressed statement
or impression was not final or that the judge had not committed to a particular point of
view.

Whether a fair-minded lay observer might reasonably apprehend bias can be informed by the
cumulative effect of several incidents during the hearing: Antoun v The Queen [2006] HCA 2
at [2] (Gleeson CJ) and [57] (Hayne J).

Another matter which a fair-minded lay observer will take into account is the fact that an
open judicial mind does not mean a blank mind. In Minister for Immigration and Multicultural
Affairs v Jia (2001) 205 CLR 507 at [71]-[72] (footnotes omitted), Gleeson CJ and Gummow J

said:

... Decision-makers, including judicial decision-makers, sometimes approach their task with a
tendency of mind, or predisposition, sometimes one that has been publicly expressed, without
being accused or suspected of bias. The question is not whether a decision-maker’s mind is blank;
it is whether it is open to persuasion. The fact that, in the case of judges, it may be easier to
persuade one judge of a proposition than it is to persuade another does not mean that either of
them is affected by bias.

The test which was applied both by French J and by the Full Court was orthodox. It accords with
the decisions of this Court in Laws v Australian Broadcasting Tribunal and Johnson v Johnson.
The state of mind described as bias in the form of prejudgment is one so committed to a conclusion
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already formed as to be incapable of alteration, whatever evidence or arguments may be presented.
Natural justice does not require the absence of any predisposition or inclination for or against an
argument or conclusion. This preliminary argument should be rejected.

Central to an assessment of apprehended bias is the “fair-minded lay observer” who is a
hypothetical figure founded in the need for public confidence in the judiciary. In Polsen v
Harrison, above at [46], Bell P gathered together and set out a number of attributes of the
fair-minded lay observer as established by the authorities, see list above.

Care matters

One matter which a fair-minded lay observer will take into account is the special features of
the processes of the Children’s Court on account of that court being partially inquisitorial and
subject to the paramount obligation set out in s 9(1). The fair-minded lay observer is taken to
have knowledge of the legal, statutory and factual context in which the decision is to be made:
Isbester v Knox City Council (2015) 255 CLR 135 at [23] (Kiefel, Bell, Keane and Nettle JJ).

The fact that the Children’s Court is required, to some extent, to inquire, means that it
may be more difficult to establish a reasonable apprehension of bias: SZBLY v Minister for
Immigration and Citizenship [2007] FCA 765 at [25] (Cowdroy J). See also NADH v Minister
for Immigration and Multicultural and Indigenous Affairs [2004] FCAFC 328 (Allsop J).

An apprehension of bias may nonetheless arise in inquisitorial proceedings, including from
the way the judge questions a witness: Re Refugee Review Tribunal; Ex parte H [2001] HCA
28 at [29]-[31] (Gleeson CJ, Gaudron and Gummow JJ).

A finding that there is a reasonable apprehension of bias is not to be arrived at lightly:
CNY17 v Minister for Immigration and Border Protection (2019) 268 CLR 76 at [56] (Nettle
and Gordon JJ). This is because the training, tradition and oath or affirmation of a professional
judge require him or her to discard the irrelevant, the immaterial and the prejudicial: Vakauta
v Kelly (1989) 167 CLR 568 at [10] (Toohey J).

As for the treatment of the parties’ legal representatives, in SZRUI v Minister for Immigration,
Multicultural Affairs and Citizenship [2013] FCAFC 80 at [91], Robertson J, with whom
Allsop CJ agreed, said:

Dealing with these contentions in turn, no doubt it is correct to say that occasional displays
of impatience and irritation or occasional sarcasm or rudeness on the part of the Tribunal,
while unfortunate and falling short of the desirable standards of good administration, do not of
themselves establish disqualifying bias. But such matters are not irrelevant. Indeed I agree, with
respect, with Lockhart J in Sarbjit Singh v Minister for Immigration and Ethnic Affairs [1996]
FCA 902 where his Honour said at 10—11, in relation to a claim of actual bias:

It is obviously undesirable for decision-makers in the course of the hearing before them to
be sarcastic or to make fun or mockery of witnesses or to show high personal indignation. In
some cases this may be sufficient to establish actual bias; but generally it would be simply
part of the factual matrix that must be taken into account ...

The entirety of the circumstances must be considered.

In Heywood v Local Court of NSW [2024] NSWSC 1047 at [101], Lonergan J said:

Those principles are no doubt correct, but “robust debate” is not what was occurring here. There
was by this stage not “testing of counsel’s arguments”, but admonishments, insults and threats
directed to Mr Pappas.
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By reference to the Second Reading Speech for the Children and Young Persons (Care and
Protection) Bill 1998, the Attorney-General emphasises that the legislation contemplates that
it is proper that the Children’s Court should inform itself on any matter in whatever way it
considers appropriate to ensure that it has before it all the relevant information on which to
base its decision. The magistrate’s power in s 107 to question a witness extends to calling the
witness to be questioned: D v C; Re B (No 2) [2018] NSWCA 310 at [42] (Basten JA, with
whom McColl JA and Emmett AJA agreed).

The Children’s Court, however, is still a court with powers to make orders which affect
people’s rights. In Director General, NSW Department of Community Services v Children’s
Court of NSW (2002) 56 NSWLR 555 at [57], O’Keefe J said:

Although less adversarial, technical and formal than the procedure in many other courts, the
procedure before the Children’s Court is nonetheless recognisable to those who are conversant
with the operations of courts in our system of justice. The fact that it is a court with a
recognised procedure and which is empowered to make binding orders which affect the rights of
individuals carries with it a requirement that it observe the appropriate rules of natural justice.
One of these is that the right of a party to be heard is respected and that those who appear before
the court should know why it is that the court has determined a particular matter in a particular
way and why it is that the court has acted in a particular way. The basis for decisions which affect
or may affect the rights of individuals should be made known. Reasons perform this function.

The Children’s Court must have regard to the interests of the parties in determining how a
hearing is to be conducted. In D v C; Re B (No 2) at [83] Basten JA said:

Although the present proceedings should not turn on this specific issue, it may be doubted that the
powers of the court extended to the conduct of a hearing in a form which was not sought by any
party. The consequence of that course was to impose burdens on independent State authorities,
including the Legal Aid Commission and the Department of Family and Community Services. No
doubt such consequences can flow from directions given to ensure the proper conduct of judicial
proceedings. However, there can be few circumstances in which the Court can in effect undertake
an inquiry of its own without regard to the common views of all the parties ...

There is nothing in the Act which relieves the Children’s Court of the obligation to afford the
parties procedural fairness. However, the content of that obligation will be informed by the
provisions of the Act: D v C; Re B (No 2) at [37] and [42] (Basten JA, with whom McColl JA
and Emmett AJA agreed). In care proceedings, a denial of procedural fairness may arise from
denying the parties the right to question a witness. It may also arise from disregarding the
parties’ views and evidence about where the best interests of the child lie: D v C; Re B (No 2)
at [82] (Basten JA, with whom McColl JA and Emmett AJA agreed).

Like all other provisions of the Act, the powers of the Children’s Court in s 107 are to be
exercised having regard to s 9 and the paramount consideration of the safety, wellbeing and
welfare of the child.

In BW v Secretary, Department of Communities and Justice [2024] NSWSC 1354, Faulkner J
continued, the question whether a fair-minded lay observer might reasonably apprehend a lack
of impartiality with respect to the decision to be made is largely a question of fact, albeit one
which it is necessary to consider in the legal, statutory and factual contexts in which the decision
is made: Isbester v Knox City Council, above, at [20] (Kiefel, Bell, Keane and Nettle JJ).

Ultimately, the application requires the Court to consider all the evidence and carefully make
a finding of fact about the perception of a fair-minded lay observer.
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Disqualification for apprehended bias gives effect to the requirement that justice should both
be done and be seen to be done: Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337

at [6].

Principles for
administration under the
Care Act

Section 9 Principles for administration of Act

(1) This Act is to be administered under the principle that, in any action or decision
concerning a particular child or young person, the safety, welfare and well-being
of the child or young person are paramount.

Interpretation

The Court must remain
outside the arena

The Care jurisdiction is an exemplar of protective proceedings and may be described
as beneficial legislation.

The High Court in The Queen v Kearney; Ex parte Jurlama (1984) 158 CLR 427
at [7], per Gibbs CJ observed that beneficial legislation is to be interpreted in such
a way as to give effect to its purpose:

If the section is ambiguous it should in my opinion be given a broad
construction, so as to effectuate the beneficial purpose which it is intended
to serve.

Even in non-adversarial proceedings, there is an arena in the sense that the Court
is a forum in which the parties may make contentions and advocate for a certain
position on certain issues. That much is true for the Children’s Court, in which certain
persons are entitled to appear (eg s 98(1) and (3)), they may be legally represented
(eg ss 98(1), (3) and 99(1)), they may place views (eg s 99D(a)(i)) and may test
evidence (eg ss 98(3) and 99D(a)(iii)). The arena is the exclusive domain of the
parties. The Court must not itself enter the arena, or be seen to enter it: BW v
Secretary, Department of Communities and Justice [2024] NSWSC 1354 at [300].
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Nature of proceedings

not inter partes

not adversarial, nor
ought the Court or
parties act in an
adversarial manner

Court may call a
witness and cross
examine a witness

The Court may
be involved in the

adducing of evidence
to determine facts

Proceedings for custody or access are not disputes inter partes in the ordinary sense
of that expression: Reynolds v Reynolds (1973) 47 ALJR 499; McKee v McKee
[1951] AC 352.

In proceedings of that kind the court is not enforcing a parental right of custody or
right to access. The court is concerned to make such an order for custody or access
which will in the opinion of the court best promote and protect the interests of the
child: M v M (1988) 166 CLR 69 at [20].

Proceedings relating to the welfare of children, or any other person in need of
protection, are not adversarial in the sense encountered in ordinary civil litigation
but, rather, are attended by a strong, special public interest element: Re Paul (No
2) [2024] NSWSC 106 at [13].

Section 93 General nature of proceedings

(1) Proceedings before the Children’s Court are not to be conducted in an
adversarial manner.

Section 93(1) is not merely a descriptive provision, but one which imposes
obligations. It may be directed to the presiding judicial officer, or to the parties, or to
both: D v C; Re B (No 2) [2018] NSWCA 310 at [40].

... the purpose of providing that the proceedings are not to be conducted in an
adversarial manner is to give effect to the principle that it is the child’s safety,
welfare and wellbeing which are of paramount importance, as provided in
s 9(2).

. adversarial proceedings are commonly contrasted with inquisitorial
proceedings. As commonly understood, the point of contrast is that an
adversarial proceeding is controlled by the parties, with limited input from
the court, whilst an inquisitorial proceeding reverses the element of primary
control. Whether or not that meaning is to be found in s 93(1), it is reflected
in s 107(1). The purpose of permitting a judicial officer to “examine and
cross-examine a witness” is to allow the officer to be more involved in the
adducing of evidence than is the case in an adversary trial. In the absence
of argument to the contrary as to the scope of s 107(1), it may be assumed
that this power extends to the judicial officer calling the witness in order to
allow questioning. That, in effect, occurred in the present case, but was not
for that reason beyond power: D v C; Re B (No 2) at [41-[42].

Under s 107(1), a children’s magistrate may question a witness but only
for the purpose specified in the provision. The questioning must be “for the
purpose of eliciting information relevant to the exercise of the Children’s
Court’s powers”: BW v Secretary, Department of Communities and Justice
at [251].

... the requirement that proceedings not be conducted “in an adversarial
manner” is uncommon: D v C; Re B (No 2) at [39].
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The nature of the proceedings and the need for relevant facts are informed by the
Court’s obligation to:

have regard to s 9 and the paramount consideration of the safety, well-being, and
welfare of the child: see BW v Secretary, Department of Communities and Justice
at [42]

appoint an ILR and/or DLR: refer s 99

not make a care order in relation to a child or young person unless the Court
itself is satisfied that the child or young person is in need of care and protection:
refer s 71(1)

inform itself on any matter in whatever way it considers appropriate to ensure that
it has before it all the relevant information on which to base its decision: see BW
v Secretary, Department of Communities and Justice at [38]

decide whether to accept the Secretary’s assessment of whether or not there is
a realistic possibility of restoration within a reasonable period: refer s 83(5)

not make a final care order unless it expressly finds that permanency planning
for the child or young person has been appropriately and adequately addressed:
refer s 83(7)

make a care order different from, in addition to, or in substitution for, the order
for which the application was made, provided all prerequisites to the making of
the order are satisfied: refer s 67

sometimes without the benefit of a contradictor

for those who appear before the court they should know why it is that the court
has determined a particular matter in a particular way and why it is that the court
has acted in a particular way: Director General, NSW Department of Community
Services v Children's Court of NSW (2002) 56 NSWLR 555 at 567 at [57].
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The Court’'s The Court must:
responsibilites to the
parties and witnesses.
See BW v Secretary, e« afford the parties procedural fairness
Department of
Communities and Justice

» observe the appropriate rules of natural justice

respect the right of a party to be heard

* not conduct the proceedings in an adversarial manner or behave in an adversarial
manner

« allow the parties to question a witness and not disregard the parties’ views and
evidence about where the best interests of the child lie

» where the proceedings depart from the narrow basis on which a matter is to be
heard and no opportunity is given to seek updated evidence in response grant
an adjournment: D v C; Re B (No 2) at [90]-[92]

» not conduct the hearing in a highly interventionist manner
* not interfere in the cross-examination

* not ask unfair questions

* not cut off an answer to a question

« not make comments which may have had the effect of confusing or upsetting
witnesses

* not enquire with respect to irrelevant considerations
» not advocating a case Magistrate having already formed a view

» not adhere to information before the evidence is complete and submissions have
been made

« not making references during the hearing to a party in a pre-determined way
creating reasonable apprehension that the Court might have already formed a
view even though the evidence has not concluded and the submissions have not
yet been made

* not conduct the hearing in a way which cause delay
< not bully the legal representatives
« not impair the conduct of the case by levelling dismissive and critical comments

* not enter into the arena and became an active participant in the conduct of the
case

* not question a witness in the nature of a cross-examination in which the Court is
leading the witness in a desired direction

* not use a tone of voice that is directive whilst displaying dissatisfaction.

[2-2780] Resources

Last reviewed: November 2024

e Judicial Commission of NSW, Local Court Bench Book, 2010—, Sydney, at Children’s
Court — care and protection jurisdiction [40-000]{f

o Judicial Commission of NSW, Equality before the Law Bench Book, 2006—, Sydney, at Ch 2
First Nations people

o Family is Culture Review Report, Sydney, 2019.
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[2-3000] Cross-over Kids: introduction
Last reviewed: November 2024

It is well recognised that juvenile detention is a “key driver of adult incarceration” for
Aboriginal people and that many children are placed in OOHC due to parental incarceration.

The Australian Institute of Criminology Report, “Care experienced children and the criminal
justice system” highlighted judicial awareness of care criminalisation.! The magistrates
interviewed all acknowledged the challenges facing care-experienced children, including:

o The welfare of care-experienced children and how factors such as mental health, a history
of trauma, placement instability and lack of education contribute to criminalisation, in
particular the damaging impact of placement instability.

» The setting of bail appropriate conditions for children from care, including a lack of suitable
accommodation.

e A limited awareness among OOHC service providers of the needs of Indigenous children
in care, and the need for increased levels of cultural competence in all sectors coming into
contact with the care system.

e Police commonly called as a strategy to manage problematic behaviour of children in care.

The Bail Act 2013 expressly requires the bail authority to have regard to any special
vulnerability or needs the applicant has “because of youth, being an Aboriginal or Torres
Strait Islander, or having a cognitive or mental health impairment”: s 18(1)(k). Prior to
the introduction of the 2013 Act, the NSWCCA had accepted that, in an application for
bail by an Aboriginal person, particularly where the applicant was also a young person,
“alternative culturally appropriate supervision, where available, (with an emphasis on cultural

1 A McGrath, A Gerard, E Colvin, “Care-experienced children and the criminal justice system” (2020) 600 Trends
& Issues in crime and criminal justice, Australian Institute of Criminology.
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awareness and overcoming the renowned anti-social effects of discrimination and/or an abused
or disempowered upbringing), should be explored as a preferred option to remand in gaol”: R
v Brown [2013] NSWCCA 178 at [35].2

Note also that s 28 of the Bail Act, which permits a court to order bail on the condition that the
child obtains suitable accommodation, means that a child “may be detained in circumstances
where a homeless adult, charged with a like offence would not™.3

Judicial awareness of the existence of “cross-over Kids” may assist in tailoring sentences or
bail conditions to accommodate the unique circumstances of children in OOHC. Awareness of
care criminalisation and of the matters that should be considered when sentencing or otherwise
dealing with children in OOHC should be acknowledged.

Further reading

» S Baidawi and R Ball, “Child protection and youth offending: differences in youth criminal
court-involved children by dual system involvement” (2023) 144 Children and Youth
Services Review

e S Baidawiand R Sheehan ““Crossover kids’: Offending by child protection-involved youth”,
published in (2019) 582 Trends & issues in crime and criminal justice 1 by the Australian
Institute of Criminology.

» P Johnstone, “Cross-over kids: the drift of children from the child protection system into the
criminal justice system”, below.

e A McGrath, A Gerard and E Colvin, “Care-experienced children and the criminal justice

system”, Australian Institute of Criminology, Trends & Issues in crime and criminal justice,
No 600, September 2020

e K Nunn, “Preliminary concerns around the decision-making of out-of-home-care children
who offend®, a briefing note for the Officers of the Court for the Children’s Court Section
16 Meeting, 1 November 2013

e K Richards and L Renshaw, “Bail and remand for young people in Australia: a national
research project”, Research and Public Policy Series No 125, Australian Institute of
Criminology, 2013

e CRingland, D Weatherburn & S Poynton, “Can child protection data improve the prediction
of re-offending in young persons?” (2015) 188 Crime and Justice Bulletin, NSW Bureau of
Crime Statistics and Research.

2 Note: In other decisions, the Supreme Court has emphasised the appropriateness of determining bail applications
brought by First Nations people in the broader context of their overrepresentation in the prison population: see
further L McCallum and E Timmins, “Black letter law” (2021) 33(4) JOB 37.

3 Dr Kath McFarlane, Scholar at Charles Sturt University, in a submission to the Family is Culture review report,
addressed the issue of the interaction between the OOHC system and the criminal justice system in detail; M
Davis, Family is culture review report: independent review of Aboriginal children in OOHC, 2019, p 238.
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Cross-over Kids: the drift of children from the child protection system into the
criminal justice system

P Johnstone*

Introduction

This paper has been prepared for the 2016 Aboriginal Legal Service Symposium on Aboriginal
Children, Culture and the Law — Changing Practice, and is to be presented to attendees on
Friday, 5 August 2016. The topic I will be addressing today is “Cross-over kids: the drift of
children from the child protection system into the criminal justice system”.4

First, I wish to acknowledge the traditional custodians of the land upon which we meet today,
the Pambalong Clan of the Awabakal People, and pay my respects to their Elders past and
present.

Throughout my time as President of the Children’s Court, I have observed that there is
an unequivocal correlation between a history of care and protection interventions and future
criminal offending. This nexus between care and crime has been persuasively articulated by a
number of respected commentators, including Dr Judith Cashmore,5> and former President of
the Children’s Court, Judge Mark Marien, whose seminal paper on “Cross-over kids” examined
the drift from children and young people in care into criminal offending.6

Notwithstanding that I have been President for four years, I continue to be astounded by the
complexity of the issues that arise in this court.

The social disadvantage facing the children and young people appearing before this
jurisdiction is a profound reminder of the need to work together to critically analyse the issues,
build capacity and develop realistic and achievable options for improvement. We must never
allow ourselves to sit idly by while children and young people are denied the human rights and
opportunities they are entitled to as citizens of the world.

We were acutely reminded of the need to take action in the face of human rights abuses
perpetrated against children and young people after the Four Corner’s investigation into the
systemic abuse and mistreatment of children and young people at the Don Dale Youth Detention
Centre in Darwin.” Of relevance to these reports, and to the broader discussion today, is that over
90% of children and young people held in juvenile detention centers in the Northern Territory
are Aboriginal or Torres Strait Islander.

*  President of the Children’s Court of NSW; the paper was first presented for the 2016 Aboriginal Legal Service
Symposium on Aboriginal Children, Culture and the Law — Changing Practice on 5 August 2016.

4 T acknowledge the considerable help and valuable assistance in the preparation of this paper provided by the
Children’s Court Research Associate, Paloma Mackay-Sim.

5 J Cashmore, “The link between child maltreatment and adolescent offending: systems of abuse and neglect of
adolescents” (2011) Family Matters 89, at 31-41.

6  Judge M Marien, “‘Cross-over kids’ — childhood and adolescent abuse and neglect and childhood offending”,
paper originally presented at the South Pacific Conference of Youth and Children’s Courts Annual Meeting,
25-27 July 2011, Vanuatu (and updated for the Third National Juvenile Justice Summit 2012, 27 March 2012,
Melbourne).

7  C Meldrum-Hanna et al, “Australia’s Shame”, originally aired on ABC Four Corners on Monday, 25 July 2016.
Transcript accessible on www.abc.net.au/4corners/stories/2016/07/25/4504895.htm.
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Without detailing the specific abuses, it is sufficient to state that they are abhorrent breaches
of human rights that raise important questions, such as (to name a few): how could such
egregious mistreatment occur in Australia today? Given that the events occurred in 2014, and
despite two previous inquiries into the incident, why did it take two years for the government
to establish a Royal Commission? How far have we really come in the 25 years since the Royal
Commission into Aboriginal Deaths in Custody? What can we do in future to challenge the
complex constellation of factors that continue to affect the treatment of Aboriginal and Torres
Strait Islander peoples.

As a response to these events, on Thursday, 28 July 2016, the Australian Government
announced its establishment of a Royal Commission to examine the child protection and
juvenile detention systems of the Northern Territory.8 Specifically, the terms of reference state
that the Royal Commission will examine:

 failings in the child protection and youth detention systems of the Government of the
Northern Territory since 2006

 the effectiveness of any oversight mechanisms and safeguards to ensure the treatment of
detainees was appropriate

 cultural and management issues that may exist within the Northern Territory youth detention
system

o whether the treatment of detainees breached laws or the detainee’s human rights, and

e whether more should have been done by the Northern Territory Government to take
appropriate measures to prevent the reoccurrence of inappropriate treatment.9

Despite the delay in conducting a Royal Commission into the child protection and juvenile
justice systems in the Northern Territory, the establishment of a Royal Commission represents
an important step in tackling the silence and shame surrounding the treatment of Aboriginal
and Torres Strait Islander peoples in Australia.

The baleful effects of silence, and the oppression so commonly associated with it, have
remained recurring themes throughout history, influencing some of the most significant events
affecting the lives of Aboriginal people. Silence can result in constructive agreement to
individual misconduct, it can normalise abuse of process and departure from the precepts of
natural justice, and it can entrench the systemic disintegration of the social contract. One of the
most concerning implications of the oppression of silence is its ability to manipulate facts and
frustrate or prevent progress.

As John Stuart Mill famously pronounced:10

Bad men need nothing more to compass their ends, than that good men should look on and do
nothing.

8  Joint Media Release of Prime Minister the Hon. M Turnbull MP and Attorney-General, Senator the Honourable
G Brandis QC, “Royal Commission into the Child Protection and Youth Detention Systems of the Northern
Territory”, Thursday, 28 July 2016, accessible at www.attorneygeneral.gov.au.
ibid.

10 JMill, The Inaugural Address, delivered to the University of St Andrews, Longmans, 1867, p 74.
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Silence has been an important factor in perpetuating Aboriginal disadvantage. In fact, silence
was used to attempt to remove Aboriginal people from recorded history. Reynolds describes
this phenomenon, stating:11

The Great Australian Silence was a 20th century phenomenon. Most books written about the
colonies in the 19th century devoted a chapter or two to the Aborigines and to their relations
with Europeans, while the few major historical works produced before 1900 gave considerable
attention to the great tragedy of destruction and dispossession. But during the first half of the 20th
century the Aborigines were dispersed from the pages of Australian history as effectively as the
frontier squatters had dispersed them from the inland plains a century before.

In addition to historical disempowerment through the denial of a legitimate voice, Aboriginal
peoples’ experiences of gratuitous concurrence in the face of authority have acted as a fetter on
their ability to access justice and achieve equality before the law. This repudiation of meaningful
participation is even more striking for children and young people, who face additional barriers
by virtue of their age and lack of autonomy.

The importance of giving a child or young person the opportunity to have their voice
heard and to participate in the decisions that affect them is recognised both nationally
and internationally.!2 However, it cannot be ignored that complex social disadvantage and
vulnerability impedes the ability of a significant majority of the young people accessing the
Children’s Court to meaningfully participate and engage in decisions that will have a long
lasting impact on their life course.

Aboriginal and Torres Strait Islander children and young people are among the most
vulnerable children that appear before both jurisdictions of the Children’s Court. Cultural
competence, and the failure to embed it across all levels of decision making, can function
to deny these young people strong connections to their identity, connections that have been
described as “intrinsic” to any assessment of what is in a child or young person’s best interests. 13

With all of this in mind, it is critical that we can get together at symposiums such as
these to engage in productive discussions. These forums encourage discourse, advocacy
and participation by professionals committed to constant improvement. Any discourse that
facilitates collaboration, capacity building and information exchange is a discourse that is worth
preserving and promoting.

Further, the outcomes we reach from these discussions can drive paradigm shifts regarding
the preservation of the best interests of Aboriginal children and young people and, as a corollary,
assure that the interests of Aboriginal children are placed at the forefront of community
consciousness.

A group that does a fantastic job in countering the deleterious effects of silence are the
Grandmothers Against Removals. I commend all grandparents who take responsibility for
raising their grandchildren. I also acknowledge that informal kinship carers play a significant
role in taking such responsibility and that this is not always recognised with the appropriate
financial and social supports.

11 H Reynolds, The breaking of the great Australian silence: Aborigines in Australian historiography 1955—1983,
University of London, Institute of Commonwealth Studies, Australian Studies Centre, 1984, p 1.

12 Article 12 of the United Nations Convention on the Rights of the Child (to which Australia became a signatory
in 1989); Children and Young Persons (Care and Protection) Act 1998, ss 9 and 10.

13 Department of Human Services and K siblings [2013] VChC 1 per Magistrate B Wallington, at 5.
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I thank you for your passionate presentation this morning and applaud you for the work you
do in engaging with communities and ensuring that important voices are no longer silenced,
abandoned or ignored.

I also wish to praise the hard work of the practitioners and other professionals working within
this jurisdiction and acknowledge their commitment and advocacy toward safeguarding the best
interests of Aboriginal children and young people.

Turning now to the specific challenges confronting Aboriginal children and young people in
their experience of the drift from care to crime. After much consideration as to how I might
do this topic justice, I have decided to distill the core elements of this subject, as I see them,
into the following structure:

o Part 1: Identification of the extent of the cross-over
o Part 2: Discussion of the causes of the cross-over

» Part 3: Examination of options to address cross-over.

Whilst some of the material that I will discuss in this paper has been widely documented by
respected academics and seasoned practitioners, I hope that my insights will add to this body of
work and that this paper can be used as a valuable reference resource, with a focus on practical
and positive directions for the future.

Part 1: Identification of the extent of the cross-over

In order to embark upon an exploration of the extent of cross-over, the first step is to develop
a familiarity with the jurisdiction of the Children’s Court of NSW. After developing this
familiarity, it is necessary to define what the term “cross-over kids” denotes. It is only after this,
that we can look at the scope of the problem and develop a true appreciation of the seriousness
of this issue, its causes and what steps can be taken to ameliorate its effects.

The Children’s Court of NSW is empowered with the jurisdiction to make decisions in care
and protection matters as well as criminal matters relating to all children and young people under
the age of 18.14 While most people are aware of criminal proceedings and juvenile justice, the
care and protection jurisdiction is often misperceived, and therefore confounds many members
of the community.

In care and protection matters, the NSW child protection agency, the Department of Family
and Community Services (DFaCS), brings proceedings with respect to children and young
people alleged to be at risk of significant harm. These are distinct from criminal proceedings.
Care and protection matters are an inquisitorial process whereby a judicial officer, after hearing
all of the evidence, makes a determination as to whether entrusting parental responsibility to the
child or young person’s current parents/care givers represents an unacceptable risk of harm. If
this is the case, the judicial officer will make an order for parental responsibility to the Minister
until the young person attains the age of 18. The overarching, or paramount consideration, in
all care and protection decision making is the safety, welfare and well-being of the child or
young person. 13

14 Note also the operation of the doctrine of doli incapax for children and young people between the ages of 1014
years.

15  Children and Young Persons (Care and Protection) Act 1998; the United Nations Convention on the Rights of
the Child.
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The bifurcated nature of the care and protection and criminal jurisdictions has its origins
in a number of reviews to child welfare laws in the 1980s. These reforms culminated in a
package of legislation that clearly demarcated the child protection jurisdiction from the juvenile
crime jurisdiction. Whilst this was a positive step at the time (given the need to reform the
punitive criminalisation of child protection issues under the Child Welfare Act 1939) it has
created structural and legal barriers that fail to acknowledge and address the practicality of these
young people’s lives. This practicality is that criminal offending and care and protection are
not mutually exclusive.

It is to this reality that we refer when we talk about the “cross-over between care and crime” or
“cross-over kids”. As  mentioned above, the black letter law recognises care and protection and
juvenile crime as two separate jurisdictions. However, when viewed through a criminological
and socio-legal lens, the practicality and reality of these young people’s lives highlights that
there is a distinct correlation between a history of care and protection interventions and criminal
offending.

Judge Mark Marien enunciated the complexity of this cross-over, wrestling with the issue of
how to respond when social issues manifest in interactions with the legal system:16

A 13 year old who has left the family home and is living on the streets because of ongoing domestic
violence and/or drug and alcohol abuse by their parents is very likely to become involved in
offending behaviour because they are associating with a peer group which engages in offending
behaviour. But does this “offending behaviour” by the 13 year old require a response within the
criminal justice system (with the consequent stigmatising of the young person and the possible
prejudicing of their future employment prospects) or should the child be dealt with within the
child welfare system? Is there a risk in “criminalising” the behaviour of a young person with
serious welfare needs? Alternatively, is there a risk that we may be “welfarising” our response to
the criminal behaviour of young people ...

Sadly, this “cross-over” conundrum is something that I witness numerous times a day when
conducting my judicial functions. I see it when I preside over the criminal list, defended
hearings, parole list, education list, care and protection list and care and protection hearings.
Many defeatists have stated that the effects of such troubling work would make anyone resistant,
dispirited and resigned to maintaining the status quo. However, I am no defeatist and every day
that [ experience this cross-over, I am emboldened with the drive and determination to achieve a
generation of children and young people whose lives have not been characterised by cross-over.

As President, I engage in continuous research in order to supplement my experiential data
with statistical and critical commentary. Numbers have a way of slapping you across the face in
a way that words cannot, and when accompanied by explanation and peer-reviewed research,
the reader is afforded with a detailed and unequivocal picture of the issues.

Therefore, in describing the extent of the cross-over between young Aboriginal people
drifting from the care and protection system into the criminal justice system, I propose to look at
the following groups of statistics: data outlining the representation of non-Aboriginal children
in care; the representation of Aboriginal children and young people in care; the representation
of non-Aboriginal young people in detention; the representation of Aboriginal young people in
detention and finally a comparison of the over-representation of Aboriginal young people who
have been removed and later appear before the criminal jurisdiction of the court.

16 Judge M Marien, “‘Cross-over kids’ — childhood and adolescent abuse and neglect and childhood offending”, n 3.
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As at 30 June 2014, across Australia, the rate of children in out-of-home care per 1000
children in the population aged 0—17 years by Indigenous status was the highest in the Northern
Territory (14.3%) and NSW (10.8%) and lowest in Victoria (6.1%) and Western Australia
(6.4%).17

Between 2004—-05 and 2013-14, the rate of Aboriginal and Torres Strait Islander children
in out-of-home care per 1000 children in the Aboriginal and Torres Strait Islander population
Australia-wide aged 0—17 years has more than doubled from 21.5% to 51.4% compared to 4.0%
to 5.6% for non-Indigenous children.18

Troublingly, across jurisdictions in 2013—14, the rate of Aboriginal and Torres Strait Islander
children in out-of-home care per 1000 children is highest in NSW (71.3%), the ACT (67.3%)
and Victoria (62.7%).19 Whereas, the proportion of children and young people in out-of-home
care by Indigenous status and jurisdiction is highest in the Northern Territory (85%), Western
Australia (51%) and Queensland (40%).20

In relation to young people in detention, the rate of young people aged 10—17 in detention
on any average night in the June quarter of 2015 was 3.2 per 10,000 (or about 1 in every 3,150
young people). This represented a decrease from the rate in the June quarter 4 years earlier (3.6
per 10,000).21 Over the period from the June quarter 2014 to the June quarter 2015, the rate of
young people aged 10-17 in detention was between 2.9 and 3.3 per 10,000 each quarter.22

In the June quarter of 2015, just over half (480 young people or 54%) of all those in detention
on an average night were Aboriginal. Aboriginal young people outnumbered non-Aboriginal
young people in detention in every quarter from March 2013 onwards.23

The Australian Institute of Health and Welfare states that Indigenous over-representation can
be explained by comparing the rate of Indigenous young people to that of the non-Indigenous
young people in detention:24

The rate ratio shows that Indigenous young people aged 10—17 were 26 times as likely as
non-Indigenous young people to be in detention on an average night in the June quarter 2015.
This was an increase from 19 times as likely in the June quarter 2011.

Director of the NSW Bureau of Crime Statistics and Research, Dr Don Weatherburn, powerfully
distills these statistics, stating:25

By the time they reached the age of 23, more than three quarters (75.6 per cent) of the New South
Wales Indigenous population had been cautioned by police, referred to a youth justice conference
or convicted of an offence in a New South Wales criminal court. The corresponding figure for
the non-Indigenous population of New South Wales was just 16.9 per cent. By the same age, 24.5
per cent of the Indigenous population, but just 1.3 per cent of the non-Indigenous population, had
been refused bail or given a custodial sentence (control order or sentence of imprisonment).

17  Productivity Commission, Report on Government Services 2015, Community services, Child protection, Vol F,
Ch 15, Table 15A.18.

18 ibid.

19 ibid.

20 ibid.

21  Australian Institute of Health and Welfare (ATHW), Youth detention population in Australia 2015, ATHW Bulletin
no 131, cat no Aus 196, 2015, p 6.

22 ibid.

23 ibid, p 9.

24 ibid, p 11.

25 D Weatherburn, Arresting incarceration: pathways out of Indigenous imprisonment, Aboriginal Studies Press,
2014, p 5.
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These statistics present a concerning picture, bolstered further by a considerable amount
of research that has been conducted to show that children that have been in care are
over-represented in the juvenile justice system. In 2011, the results of the 2009 NSW young
people in custody health survey report were released. This report was prepared by NSW Justice
Health in conjunction with NSW Juvenile Justice and surveyed the views of 361 young people
from all Juvenile Detention Centres in NSW.26

The report arrived at a number of significant conclusions, one of which was a confirmation
that children with a history in care are over-represented in the juvenile justice system in NSW.
It also made a number of revealing findings with respect to the cross-over of young Aboriginal
people from the care and protection system into the criminal justice system. Specifically, the
report found (with respect to young people in detention):

e 27% had a history of being placed in care — 38% of those young people were Aboriginal
and 17% were non-Aboriginal

e 45% had a parent who had been incarcerated — 61% Aboriginal and 30% non-Aboriginal.

In addition to providing a statistical outline of the extent of cross-over between a history of care
and protection and entry into juvenile detention, the findings of the survey above elucidate the
number of contributory risk factors specific to Aboriginal and Torres Strait Islander children
and young people. I will discuss these risk factors in greater detail in the following section.

Part 2: Discussion of the causes of the cross-over

My discussion of these causes will not focus upon the impacts of the colonisation of
Aboriginal people. Nor will it examine the dispossession and disempowerment that resulted
from the numerous abuses perpetrated on Aboriginal people over time. This paper accepts
that the reticulated and entrenched social, economic and cultural disadvantages experienced
by Aboriginal people are root causes of Aboriginal young people “drifting” from the care and
protection system to the criminal justice system.27

For the purposes of today’s discussion, I will settle on five well-recognised areas of
disadvantage, specific to the complex manifestation of cross-over: child neglect and abuse, poor
school performance/early disengagement from education, unemployment, drug and alcohol
abuse and disconnection from cultural identity.28 These areas of disadvantage should be posited
within the root causes of disadvantage and the broader, underlying impacts of Aboriginal
cultural history.

All of these areas and their correlation with the drift from care to crime are also present in
the non-Indigenous population, as identified in the 2010 Strategic Review of the NSW Juvenile
Justice System.2% This review highlighted the following risk factors for juvenile offending:

o disengagement with the education system

» criminal lifestyles and associations

26 D Indig et al, 2009 NSW young people in custody health survey: full report, Justice Health and Juvenile Justice,
2011.

27 Royal Commission into Aboriginal deaths in custody, National report, 1991, Vol 1.

28 D Weatherburn, Arresting incarceration,n 22, p 77; Senate Select Committee on Regional and Remote Indigenous
Communities, Indigenous Australians, incarceration and the criminal justice system, Discussion Paper, 2010,
pp 24-5.

29 Noetic Solutions Pty Ltd, 4 strategic review of the New South Wales juvenile justice system: report for the Minister
of Juvenile Justice, 2010.
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 alcohol and other drug misuse

e accommodation problems, relationship problems including family dysfunction, mental
health

¢ intellectual disabilities, and

e lack of structured leisure and recreational pursuits.30

Further, as the 2009 Young People in Custody Health Survey confirmed, children with a history
of being placed in out-of-home care are grossly over-represented in the juvenile justice system
and have been found to experience poorer mental and physical health, particularly difficulties
in accessing education, employment and housing and have higher rates of early parenthood.31

This disadvantage is augmented by a lack of availability of emotional, financial and social
supports to young people as they transition to adulthood. Consequently, long-term social and
economic costs to the young person and the wider community are high. These risk factors are
intensified for Aboriginal young people and are often perpetuating and mutually dependent,
creating an impenetrable cycle of disadvantage.

A wealth of research exists to establish the adverse effects of child abuse and maltreatment on
life-course outcomes for young people. Stewart et al summarise this research most eloquently
when they state:32

Recently, the field of developmental criminology has focused attention on the impacts of exposure
to risk and protective or resilience factors at different points in a child’s development. Of particular
interest are the factors that lead to the onset and end of criminal behaviour. While a number of
risk factors have been identified as increasing the likelihood of offending, none are as consistent
as the detrimental effect of child abuse and neglect.

As 1 have discussed above, Aboriginal children and young people are significantly
over-represented in out-of-home care and, from this over-representation, we can infer that these
children are much more likely to experience abuse and neglect than non-Aboriginal children.

The propensity for increased abuse and neglect can also be related to the crime rates in
Indigenous communities and the likelihood of a child being exposed to family violence and
other forms of antisocial behaviour from a young age.

This is reflected in the substantiated notification rates (rate by 1,000 of population) of child
neglect and abuse by Indigenous status. In NSW, between 2009—2010, this rate was 55.3 in
the Aboriginal community, compared to 6.3 of the non-Indigenous community, representing an
Indigenous to non-Indigenous ratio of 8.8.33

With respect to poor school performance and disengagement from education, it is well
established that Indigenous children are less likely to attend school regularly. It is also well
established that a young person’s attendance at school is closely correlated to their performance.
This non-attendance can arise due to a number of pressures in the young person’s home life and

30 ibid.

31 D Indig et al, 2009 NSW young people in custody health survey,n 23, p 31.

32 A Stewart et al, “Pathways from child maltreatment to juvenile offending”, Trends and issues in crime and criminal
Jjustice, No 241, Australian Institute of Criminology, 2002, p 1.

33 Commonwealth Steering Committee for the Review of Government Service Provision, Overcoming Indigenous
disadvantage: key indicators 2011 report, 2011, Table 4A.10.2.
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may be connected to early parentifying behaviours and the need for older siblings to look after
their younger siblings due to child abuse, neglect and/or parental abuse or misuse of alcohol
and other drugs.

The statistics regarding school attendance and performance clearly show that Aboriginal
students perform more poorly than non-Indigenous students on all measures of educational
achievement, including the achievement of minimum literacy and numeracy requirements.34 In
NSW, 17.3% of Indigenous students completed year 12, compared to 52.3% of non-Indigenous
students.35 Indigenous students meet 77.7% of the minimum reading standards, as compared to
93.7% of non-Indigenous students36 and 83.5% of Indigenous students meet minimum writing
standards, as compared to 95.7% of non-Indigenous students.37 Finally, 80.9% of Indigenous
students meet minimum numeracy requirements as compared to 95.3% of non-Indigenous
students.38

Lack of educational attainment is closely correlated with poor future prospects of
employment, exacerbating disadvantage and heightening the likelihood of engagement in
antisocial behaviour.

The gap in unemployment rates between Indigenous and non-Indigenous people aged
between 15-64 years is striking. In NSW in 2010, 48.1% of Indigenous people aged 15-64
were employed, compared to 71.8% of non-Indigenous people.39

Interestingly, and highly material to the issue of cross-over Indigenous young people,
unemployment rates are much higher among young Indigenous people in their “crime prone”
years (15-24) than among non-Indigenous people during the same years. The data shows
that 25% of Indigenous Australians aged 15-17 are unemployed, as compared with 13.5%
non-Indigenous Australians.40 In a 2001 Australian Bureau of Statistics study, Hunter found
that the effect of being unemployed was substantially worse for those who were not in the
labour force.41

Referring once more to the 2009 NSW young people in custody health survey, the report
revealed that a large proportion of Indigenous young people were mis-using or abusing alcohol
or other drugs prior to their placement in custody. These drug or alcohol issues are often
compounded by the fact that a large proportion of these young people are negotiating fraught,
chaotic and dysfunctional home lives, including parental drug misuse or abuse.

34 ibid.

35 ibid, Table 4A.5.4 for 2008.

36 ibid, Table 4A.4.16 for NSW 2010.

37 ibid, Table 4A.4.17 for NSW 2010.

38 ibid, Table 4A.4.18 for NSW 2010.

39 Australian Bureau of Statistics (ABS), Labour force characteristics of Aboriginal and Torres Strait Islander
Australians, estimates from the labour force survey, 2011, ABS cat no 6287.0, 2011, Table 1 for NSW, persons
aged 15-64 years, 2011.

40 D Weatherburn, Arresting incarceration, n 22, p 84.

41 B Hunter, Factors underlying Indigenous arrest rates, NSW Bureau of Crime Statistics and Research, 2001.

NOV 24 166 CCRH 20



Care and protection matters
Cross-over kids [2-3000]

Drug or alcohol abuse is particularly problematic for young people, and can have a significant
effect on their mental health. Mental illness and developmental disabilities are widespread
among the young people attending the Children’s Court. This was further confirmed by the
results of the 2009 NSW young people in custody health survey:42

» 46% had a possible disability or borderline intellectual disability
* 18% had mild to moderate hearing loss
* 66% reported being drunk at least weekly in the year prior to custody

e 65% had used an illicit drug at least weekly in the year prior to custody.

Professor McGorry et al confirm, stating:43

... up to one in four young people in Australia are likely to be suffering from a mental health
problem, most commonly substance misuse or dependency, depression or anxiety disorder or
combinations of these. ... There is also some evidence that the prevalence may have risen in recent
decades.

Statistics regarding alcohol-induced deaths for Indigenous people suggest that alcohol abuse
among Indigenous people is widespread. Between 2005-2009, 27.7% of Indigenous people, as
compared with 4.8% of non-Indigenous people in NSW had alcohol-induced deaths. In Western
Australia, 48.8% of Indigenous people versus 4.4% non-Indigenous died from alcohol related
causes and in the Northern Territory, 55.5% of Indigenous people, as compared with 4.6% of
non-Indigenous people died from alcohol-induced deaths.44

In addition, data suggests that drug-related poisonings and drug-related mental/behavioural
disorders are much more common among Indigenous Australians than non-Indigenous
Australians — particularly with respect to the use of opioid and opioid derivatives.45

The final category is not as statistically marked as those identified above. However, in my
view, it is one of the most significant causal factors for Aboriginal disadvantage generally, and
the drift from care to crime more specifically. I will describe this factor as disconnection from
cultural identity.

An abundance of research exists regarding the pivotal role of cultural identity in the
socialisation of all children and young people. This is further supplemented by legislative
recognition in the Children and Young Persons (Care and Protection) Act 1998.

Aronson-Fontes has conducted extensive research into culture and child protection and
synthesises the role of culture as follows:46

... culture defines what is natural and expected in a given group. We all participate in multiple
cultures: ethnic, national and professional, among others. We carry our cultures with us at all times
and they have an impact on how we view and relate to people from our own and other cultures.

42 D Indig et al, 2009 NSW young people in custody health survey, n 23.

43 P McGorry et al, “Investing in youth mental health is a best buy” (2007) 187(7) Medical Journal of Australia 5.
44 ABS, Labour force characteristics of Aboriginal and Torres Strait Islander Australians, n 36, Table 10A.3.17.
45 ibid, Table 10A.4.6.

46 L Aronson-Fontes, Child abuse and culture: working with diverse families, Guildford Press, 2005, p 4.
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In relation to Aboriginal children and young people, a range of Aboriginal and Torres Strait
Islander organisations have highlighted that connection to family, culture and community are
central to the safety, welfare and well-being of Aboriginal young people.47 As Libesman
noted:48

Cultural care is about being part of a family, community, extended network, knowing where you
belong, and knowing what the difference is between two different nations.

The Children and Young Persons (Care and Protection) Act 1998 also places culture as a critical
consideration in decision-making for both non-Aboriginal and Aboriginal children and young
people.49 For Aboriginal children and young people, the Aboriginal and Torres Strait Islander
child placement principles make clear that the identity and socialisation needs of Aboriginal and
Torres Strait Islander children and young people will be met most successfully in placements
that foster Aboriginal culture and identity.50

It is clear that a fundamental understanding and positive association with Aboriginal cultural
identity manifests in positive life-course outcomes and that:5!

Aboriginal children do better if they remain connected to their culture ...

A positive characterisation of Aboriginality can act as a protective factor in ensuring that culture
is used constructively, rather than destructively. Cultural competence in this context is about
challenging labels that associate Aboriginality with antisocial behaviour. Ms Eileen Cummings,
Chair of the Northern Territory Stolen Generation Aboriginal Corporation, succinctly captures
this challenge:52

Children have always been loved and respected and nurtured and taught in the Aboriginal way. It is
important that these values and systems are encouraged and that Aboriginal people are empowered
to ensure the systems are once again taught to their children to bring back pride and dignity to
the Aboriginal people and communities. Too often the focus is wholly on the negative, not the
positive, of Aboriginal child rearing and the Aboriginal practices which give young people their
identity, their values, their role and their purposes in life.

We know from the well-established criminological theory of labeling, that when social
institutions and processes ascribe certain, negative labels to young people during the crucial
years in which self-identity is formed, the young person may begin to form their identity around
this label. Cunneen and White state that:53

The process of labelling is tied up with the idea of the self-fulfilling prophecy. That is, if you tell
someone sufficiently often that they are “bad” or “stupid”, or “crazy”, that person may start to
believe the label and to act out the stereotypical behaviour associated with it.

The concept of labelling is often perpetuated by “moral panic”, whereby public labeling and
denouncement of certain groups as “bad”, “criminal” or “deviant” is amplified by the media.54

47 T Libesman, Cultural care for Aboriginal and Torres Strait Islander children in out-of-home care, Secretariat of
National Aboriginal and Islander Child Care, 2011, pp 11-14.

48 ibid, p 11.

49  Children and Young Persons (Care and Protection) Act 1998, Ch 2, Pts 1 and 2.

50 1ibid, s 13.

51 Commission for Children and Young People, In the child s best interests: inquiry into compliance with the intent
of the Aboriginal child placement principle in Victoria, 2015,p 7.

52 E Cummings, Chair, Northern Territory Stolen Generations Aboriginal Corporation, Committee Hansard, Darwin,
2 April 2015, p 28.

53 C Cunneen and R White, “Theories of juvenile offending” in Juvenile justice: youth and crime in Australia,
Oxford University Press, 2002, p 46.

54 S Cohen, Folk devils and moral panics, MacGibbon and Kee, 1972.
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Young Aboriginal people in their formative years are saturated by portrayals in media, social
media and within the community that define Aboriginal people as a homogenous criminogenic
group of inherently antisocial people.

In addition, young people often respond as a collective, for example, they may form a gang
in order to develop a sense of identity and community. This is likely to exacerbate the effects of
peer pressure and in conjunction with the lack of a stable or secure home life, disengagement
from education, unemployment and drug or alcohol misuse or abuse, it is easy to see how a
young Aboriginal person might see that their only option is a life of crime and disadvantage.

The resulting stereotypical behaviour associated with the label of “antisocial Aboriginal
youth” can also limit a young Aboriginal person’s prospects of rehabilitation, further feeding
and embedding the causative effects of cultural disconnection.

I appreciate that I have discussed a number of issues that present a rather bleak picture for
Aboriginal children and young people drifting from the care and protection to the juvenile
justice jurisdiction. However, in the next section, I propose to look at some ways of countering
these risk factors through the application and development of promising initiatives that use
protective factors to address the multifactorial reasons underpinning cross-over.

Part 3: Examination of options to address cross-over

This paper has illustrated that the needs of Aboriginal and Torres Strait Islander children and
young people are irrefutable and complex. Justice Muirhead eloquently enunciated the need
for erudite application of the law for Aboriginal and Torres Strait Islander children and young
people in Jabaltjari v Hammersley, stating:55

The young Aboriginal child is a child who requires tremendous care and attention, much thought,
much consideration.

Whilst all children and young people in care require a range of supports to address trauma
and abuse, there is an additional need for Aboriginal and Torres Strait Islander children to
be provided with cultural support through tailored counseling and collaboration, to assist in
maintaining links to their family and culture.

Ms Megan Mitchell, National Children’s Commissioner stated that it is necessary to
collaborate and engage with Aboriginal communities in order to improve outcomes for children
and young people:56

That includes things like improving the number of Aboriginal people that are in the
child-protection and home-care workforce so that you can have effective engagement with
families so that they become part of the solution and so that they are driving and owning the
problem and solution. If we keep disempowering these communities and families, we will just
create more of the same intergenerational disadvantage.

One way of doing this is by encouraging the use of therapeutic jurisprudence and
problem-solving courts. Therapeutic jurisprudence is directed toward looking at the law as a
therapeutic agent and, as a consequence, improving the operation of the law in order to address
the impact of legal practice and procedure on well-being.57

55 Jabaltjari v Hammersley (1977) 15 ALR 94 at 98.

56 M Mitchell, National Children’s Commissioner, Committee Hansard, Sydney, 18 February 2015, pp 5-6.

57 D Wexler, “An introduction to therapeutic jurisprudence” in D Wexler and B Winick, Essays in therapeutic
Jurisprudence, Carolina Academic Press, 1991, p 8.
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Amongst other things, application of the precepts of therapeutic jurisprudence can improve
policy and drafting, embed practice aimed at harm minimisation and the promotion of
rehabilitation and encourage community trust and confidence in the administration of justice.58

Accordingly, using therapeutic approaches to address the drift of Aboriginal children and
young people from the care and protection jurisdiction to the criminal justice system may
provide a more holistic, and therefore more curative, approach to reducing cross-over. With
respect to the effects of therapeutic jurisprudence in the criminal sphere, a report prepared for
the National Judicial Institute in Canada recognised that:59

Members of Aboriginal communities — overrepresented in our courts and in our jails — have
advocated for a judicial system that both considers the complex social, economic and cultural
factors that cause Aboriginal people to be in conflict with the law and that takes a healing approach
to sentencing.

As President of the Children’s Court, I have adopted a therapeutic jurisprudential approach
to the over-representation of Aboriginal children and young people in the care and criminal
jurisdictions of the court. Additionally, I have agitated for the application of innovative
responses to address the distrust and disconnection from the justice system experienced by
many Aboriginal young people.

One way the Children’s Court is actively implementing the precepts of therapeutic
jurisprudence in the court’s criminal jurisdiction is through its establishment of a pilot Youth
Koori Court (YKC), which has been in existence for over one-and-a-half years now. I
acknowledge that the YKC is not a panacea, however, it does seek to provide the Aboriginal
young people who appear before the court with an inclusive, empowering and culturally relevant
legal process.

I strongly support the YKC and note that the pilot has been established within existing
resources and without the need for legislative change. The establishment and development of
the YKC has been undertaken in consultation with an extensive group of stakeholders.60 These
include the Aboriginal Legal Service, Children’s Legal Services, Police Prosecutions, Daramu,
Aboriginal Services Division of the Department of Justice, Juvenile Justice, Justice Health,
the Children’s Court Assistance Scheme, Marist Youth Care, The Men’s Shed, The Lighthouse
Project, DFaCS and the Children’s Court Executive.

The legislative scheme applicable to the YKC is consistent with the general principles
informing the work of the Children’s Court. In particular, the provisions in s 6(a), (b) and (f) of
the Children (Criminal Proceedings) Act 1987 are included below [my emphasis]:

(a) that children have rights and freedoms before the law equal to those enjoyed by adults and,
in particular, a right to be heard, and a right to participate, in the processes that lead to
decisions that affect them,

58 M King, “Restorative justice, therapeutic jurisprudence and the rise of emotionally intelligent justice”, (2008) 32
Melbourne University Law Review 1096 atp 1114.

59 S Goldberg, Judging for the 21st century: a problem solving approach, Ottawa National Judicial Institute, 2005,
accessed at www.nji.ca.

60 Note: a significant amount of information relied upon in this section on the Youth Koori Court (YKC) is taken
from a paper presented to the Aotearoa Conference on Therapeutic Jurisprudence on 3 and 4 September 2015 by
the Presiding Magistrate of the YKC, Magistrate Susan Duncombe; see also S Duncombe, “NSW Youth Koori
Court Pilot Program: opportunities and challenges”, paper presented to the Australian Children’s Commissioners
and Guardians, 17 November 2016, Sydney.
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(b) that children who commit offences bear responsibility for their actions but, because of their
state of dependency and immaturity, require guidance and assistance, ...

(f) that it is desirable that children who commit offences be assisted with their reintegration
into the community so as to sustain family and community ties, ...

In the Children’s Court, the Children (Criminal Proceedings) Act provides the penalties
applicable at s 33. Specifically, s 33(1)(c2) provides:

(c2) it may not make an order adjourning proceedings against the person to a specified date (not
later than 12 months from the date of the finding of guilt) for any of the following purposes (but
only if bail for the offence is or has been granted or dispensed with under the Bail Act 2013):

(i) for the purpose of assessing the person’s capacity and prospects for rehabilitation,
(i) for the purpose of allowing the person to demonstrate that rehabilitation has taken place,

(ii1) for any other purpose the Children’s Court considers appropriate in the circumstances, ...

Simply put, the YKC uses a deferred sentencing model: s 33(1)(c2). In addition, it applies a
culturally competent process through the participation of Elders.

The principles of mediation are used through a conference process, presided over by
Specialist Magistrate Sue Duncombe. The young person is consulted and participates, as do
the relevant stakeholders, and issues of concern are identified for the young person. Methods
of addressing these issues are then incorporated in an Action and Support Plan for the young
person. The young person must focus upon this plan over the 3—6 months prior to sentence.

The young person then has his/her actions taken into account on sentence and after hearing
submissions from the prosecution and defence. Elders/respected persons are also provided with
an opportunity to provide input. Juvenile Justice or the agency with the case coordination role
will prepare a progress report. The judicial officer will consider this information and impose a
sentence. Notably, the full suite of sentencing options are available to the judicial officer.

Referrals to the YKC can only be made on the application of the young person. It is a
voluntary process and relies upon genuine commitment by the young person.

The culturally competent component of the YKC is demonstrated through the set-up of the
court room itself. The YKC sits in a court room with artworks prepared by young people in
custody at each of the juvenile justice centres in NSW.

The judicial officer sits with the Elders/respected persons around a table with the young
person, his or her family or supporters, the prosecutor, the legal representative for the young
person and representatives from agencies, including Juvenile Justice. The judicial officer is not
robed until sentencing.

The YKC has been sitting for six months and 21 young people have been assessed as
suitable and two of those have been sentenced in the YKC. Six young people are yet to attend
a conference and develop their plans. Anecdotally, a profile of the young people involved
demonstrates the enormity of the issues these young people face.

A formal process evaluation is being conducted by the University of Western Sydney.
However, at this stage many young people have become genuinely engaged in the process and
given the participatory nature of the process, many young people have developed a strong sense
of accountability for their actions.
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This development is indicative of an enlightened criminal justice system for young
Aboriginal offenders. It is an exciting process to be involved in and has the real potential to
significantly change outcomes for young Aboriginal people involved in the criminal justice
system. The power of this change is articulated by a young person who stated (in an answer to
a question from an Elder about how the person saw this court):61

It is good. There is more support, heaps more. That support is more intensive. You can talk to the
judge and the judge knows what’s going on, not just reading the papers.

In its care and protection jurisdiction, I have used my influence to advocate for tailored cultural
care planning for Aboriginal children and young people. As I stated above, culture is central to
the identity formation and socialisation of children and young people.

It carries a young person through their formative years and provides a sense of belonging in
the world. If a child is removed from its parents, culture remains important — whether the child
is at an age in which they are cognisant of this process or not. It follows then, that when making
decisions about a child or young person’s care, we must pay particular attention to providing
options that will enhance a child or young person’s socialisation and sense of belonging.

I appreciate that I have raised this issue at a variety of different forums, but it is important
that I continue to do so until comprehensive cultural planning is embedded at all levels of the
care and protection process. While I have witnessed some improvements during my tenure at
the Children’s Court, I am not yet satisfied that there has been a widespread application and
appreciation of this need.

In order to achieve this aim, I have committed myself to safeguarding, monitoring and
insisting upon the implementation of the Aboriginal and Torres Strait Islander Placement
Principles, and as a corollary, the development of focused cultural planning for Aboriginal
children and young people.

The Children and Young Persons (Care and Protection) Act 1998 is to be administered under
the “paramountcy principle”, that is, that the safety welfare and well-being of the child is
paramount: s 9(1). In addition to this paramountcy principle, the Children and Young Persons
(Care and Protection) Act sets out other particular principles to be applied in the administration
of the Act: s 9(2).

One of these principles is that account must be taken of concepts such as culture, language,
identity and community.

It is a principle to be applied in the administration of the Children and Young Persons (Care
and Protection) Act that Aboriginal and Torres Strait Islander people are to participate in the
care and protection of their children and young people with as much self-determination as is
possible: s 11.

Further, Aboriginal and Torres Strait Islander families, kinship groups, representative
organisations and communities are to be given the opportunity, by means approved by the
Secretary, to participate in decisions made concerning the placement of their children and young
persons and in other significant decisions made under this Act that concern their children and
young persons: s 12.

61 ibid. De-identified quote from young person cited in S Duncombe, “NSW Youth Koori Court Pilot Program:
opportunities and challenges”, p 14.
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Finally, a general order for placement of an Aboriginal or Torres Strait Islander child who
needs to be placed in statutory out-of-home care is prescribed: s 13(1). In summary, the order
for placement is, with:

(a) amember of the child’s or young person’s extended family or kinship group, as recognised
by the Aboriginal or Torres Strait Islander community to which the child or young person
belongs, or

(b) ... amember of the Aboriginal or Torres Strait Islander community to which the child or
young person belongs, or

(¢c) ... a member of some other Aboriginal or Torres Strait Islander family residing in the
vicinity of the child’s or young person’s usual place of residence, or

(d) ... asuitable person approved by the Secretary after consultation with:

(1) members of the child’s or young person’s extended family or kinship group, as
recognised by the Aboriginal or Torres Strait Islander community to which the child
or young person belongs, and

(1) such Aboriginal or Torres Strait Islander organisations as are appropriate to the child
or young person.

Before it can make a final care order, the Children’s Court must be expressly satisfied that the
permanency planning for the child has been appropriately and adequately addressed: s 83(7)(a).

Permanency planning means the making of a plan that aims to provide a child or young
person with a stable placement that offers long-term security: s 78 A. The plan must:

(a) have regard, in particular, to the principle that if a child is placed in out-of-home care,
arrangements should be made, in a timely manner, to ensure the provision of a safe,
nurturing, stable and secure environment, recognising the child’s circumstances and that,
the younger the age of the child, the greater the need for early decisions to be made in
relation to permanent placement: s 9(2)(e),

(b) meet the needs of the child: s 78A(1)(b), and

(c) avoid the instability and uncertainty arising through a succession of different placements
or temporary care arrangements: s 78A(1)(c).

The legislative requirement to address the Aboriginal and Torres Strait Islander Placement
Principles and to adequately and appropriately address cultural planning are reminders of the
significance of Aboriginal cultural identity in the socialisation of a child.

The need for appropriate cultural planning is linked to the need to ensure that early
intervention and pre-removal options are explored to their fullest extent.

I have made numerous comments in past cases in relation to the inadequacy of
cultural planning, particularly with respect to Aboriginal children. As I stated in
DFaCS v Gail and Grace [2013] NSWChC 4:

The Aboriginal and Torres Strait Islander Principles are in the Care Act 1998 for good and
well-documented reasons that do not need to be traversed anew in these reasons. They are to be
properly and adequately addressed in all permanency planning and other decisions to be made
under the Act and in matters coming before the Children’s Court.

I am happy to report that in the past year a template for a cultural action planning section in
the Care Plan has been developed. The idea behind this template is to ensure that adequate
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casework is undertaken to appropriately identify a child’s cultural origins, and to put in place
fully developed plans for the child to be educated, and to fully immerse the child in their culture;
including family, wider kinship connections, totems, language and the like.

I am optimistic that this will not be a superficial solution to a complex issue. I am committed
to a future where Aboriginal children and young people understand their lineage and heritage.
I strongly believe that if Aboriginal children and young people are culturally supported at a
young age, they have a better chance of successfully progressing through their lives.

Conclusion

I hope that I have presented a comprehensive paper to address the complex factors associated
with the drift of Aboriginal children from the care and protection system to the criminal justice
system and I hope that this conversation will continue until we see a future where cross-over is
no longer a problem to be addressed, but a chapter in past history that is not to be repeated.

Until that happens, I will continue to ensure that I use my role as President of this significant
jurisdiction to achieve concrete, long-lasting and empowering results for Aboriginal children
and young people.
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Children’s Court of NSW: 2019*
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Care and protection and the Children’s Court of NSW ............coconiiiiniiinnnnnne [2-4000]
The guiding principles in the Care Act
Removal of children from their parent(s) or carer(s)
The need for care and protection
The placement phase of Care proceedings
Realistic possibility of restoration
Permanency planning
Parental responsibility
Out-of-home care
Contact

Particular aspects of the care jurisdiction
Practice and procedure
Expeditious disposition of proceedings
Children’s legal representatives
Support persons
Examination and cross-examination
Joinder
Rescission and variation of Care orders: s 90
Costs in Care proceedings
Cultural planning

Care appeals
Procedure
The Children’s Court Clinic
Alternative Dispute Resolution (ADR) in Care matters

Conclusion

Care and protection and the Children’s Court of NSW

Proceedings relating to the care and protection of children and young persons in NSW, including
first instance matters before the Children’s Court, and appeals from its decisions, are public
law proceedings, governed, both substantively and procedurally, by the Children and Young
Persons (Care and Protection) Act 1998 (the Care Act).

*  This is the second part of the presentation.
1t President of the Children’s Court of NSW, NSW Bar Association CPD Conference, 30 March 2019, Sydney
Hilton, Sydney.
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Care proceedings! involve discrete, distinct and specialised principles, practices and
procedures which have regard to their fundamental purpose, namely the safety, welfare and
well-being of children in need of care and protection. The rules of evidence do not apply, the
proceedings are non-adversarial and they are required to be conducted with as little formality
and legal technicality and form as the circumstances permit.

The guiding principles in the Care Act

Decisions in Care proceedings, at first instance and on appeal, are to be made consistently with
the objects, provisions and principles provided for in the Care Act, and where appropriate, the
United Nations’ Convention on the Rights of the Child 1989.2

The Care Act contains an inextricable mixture and combination of both judicial and
administrative powers, duties and responsibilities. It is often difficult to precisely discern where
the Department’s powers and responsibilities begin and end as opposed to those of the court.
In summary, however, the Act establishes a regime under which the primary, and ultimate,
decision-making as to children rests with the court.3

I will be concentrating, in this paper, on the judicial aspects of the legislation.
The objects of the Care Act located in s 8, are to provide:

(a) that children and young persons receive such care and protection as is necessary for their
safety, welfare and well-being, having regard to the capacity of their parents or other persons
responsible for them, and

(al) recognition that the primary means of providing for the safety, welfare and well-being of
children and young persons is by providing them with long-term, safe, nurturing, stable
and secure environments through permanent placement in accordance with the permanent
placement principles, and

(b) that all institutions, services and facilities responsible for the care and protection of children
and young persons provide an environment for them that is free of violence and exploitation
and provide services that foster their health, developmental needs, spirituality, self-respect
and dignity, and

c) that appropriate assistance is rendered to parents and other persons responsible for children
pprop p p p
and young persons in the performance of their child-rearing responsibilities in order to
promote a safe and nurturing environment.

The Care Act sets out a series of principles governing its administration. These principles are
largely contained in s 9, but also appear in other parts of the Act.

First and foremost is what is sometimes referred to as the paramountcy principle: s 9(1). This
principle requires that, in any action or decision concerning a child or young person, the safety,
welfare and well-being of the child or young person are paramount.

This principle, therefore, is the underpinning philosophy by which all relevant decisions are
to be made.

—_—

Defined in Care Act s 60.

2 ReTracey (2011) 80 NSWLR 261; Re Henry [2015] NSWCA 89 at [208]ff.

3 Report of the Special Commission of Inquiry into Child Protection Services in NSW, November 2008 (the
“Wood Report”) at 11.2 at https://apo.org.au/sites/default/files/resource-files/2008/11/apo-nid2851-1183596.pdf,
accessed 26 June 2019.
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This paramountcy principle operates, expressly, to the exclusion of the parents, the safety,
welfare and well-being of a child or young person removed from the parents being paramount
over the rights of those parents.

It is now well-settled law that the proper test to be applied is that of “unacceptable risk to
the child”: M v M (1988) 166 CLR 69 at [25]. That case dealt with past sexual abuse of a child
but the principles there set out apply to other forms of harm, such as physical and emotional
harm.4 A positive finding of an allegation of harm having been caused to a child should only be
made where the court is satisfied according to the relevant standard of proof, with due regard
to the matters set out in Briginshaw.5 Nevertheless, an unexcluded possibility of past harm to a
child is capable of supporting a conclusion that the child will be exposed to unacceptable risk
in the future from the person concerned.6

The Secretary, will not fail to satisfy the burden of proof on the balance of probabilities
simply because hypotheses cannot be excluded which, although consistent with innocence,
are highly improbable: Director General of Department of Community Services, Re “Sophie”
[2008] NSWCA 250 at [67]-[68], per Sackville AJA.

His Honour said in that decision:

The reasoning process | have outlined involves an error of law. The primary Judge, although
stating the principles governing the burden of proof correctly did not apply them correctly. It was
appropriate to take into account the gravity of the allegation of sexual misconduct made against
the father, as required by s 140(2) of the Evidence Act. It was not appropriate to find that the
[Secretary] had failed to satisfy the burden of proof on the balance of probabilities simply because
his Honour could not exclude a hypothesis that, although consistent with innocence, was “highly
improbable”. To approach the fact-finding task in that way was to apply a standard of proof higher
than the balance of probabilities, even taking into account the gravity of the allegation made
against the father.

As the High Court pointed out in Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd at [171],
statements to the effect that clear and cogent proof is necessary where a serious allegation is
made are not directed to the standard of proof to be applied, but merely reflect the conventional
perception that members of society do not ordinarily engage in serious misconduct and that,
accordingly, a finding of such misconduct should not be made lightly. In the end, however, as
Ipp JA observed in Dolman v Palmer at [47], the enquiry is simply whether the allegation has
been proved on the balance of probabilities.

Whether there is an “unacceptable risk” of harm to the child is to be assessed from the
accumulation of factors proved: see Johnson v Page [2007] FamCA 1235. This is an exercise in
foresight. The court must examine what the future might hold for the child, and if a risk exists,
assess the seriousness of the risk and consider whether that risk might be satisfactorily managed
or otherwise ameliorated, for example, the nature and extent of parental contact, including any
need for supervision.”

Thus, one needs to examine the likelihood of the feared outcome occurring, and secondly,
the severity of any possible consequences. The risk of detriment must be balanced against the
possibility of benefit to the child.

AvA(2000)26 Fam LR 382.
Briginshaw v Briginshaw (1938) 60 CLR 336.
Mv M (1988) 166 CLR 69 at [26].
S Austin, “The enigma of unacceptable risk”, paper delivered at the Hunter Valley Family Law Practitioners
Association, 2015 Hunter Valley Family Law Conference, 31 July 2015, Hunter Valley.
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Secondary to the paramount concern, the Care Act sets out other, particular principles to
be applied in the administration of the Act. These are set out in ss 9(2), 10, 10A, 11, 12 and
13. There are also special principles of self-determination and participation to be applied in
connection with the care and protection of Aboriginal and Torres Strait Islander children: ss 11,
12 and 13.

e Wherever a child is able to form their own view, they are to be given an opportunity to
express that view freely. Those views are to be given due weight in accordance with the
child’s developmental capacity, and the circumstances: s 9(2)(a). See also s 10.

» Account must be taken of the culture, disability, language, religion and sexuality of the child
and, if relevant, those with parental responsibility for the child or young person: s 9(2)(b).

e Any action to be taken to protect the children from harm must be the least intrusive
intervention in the life of the children and their family that is consistent with the paramount
concern to protect them from harm and promote their development: s 9(2)(c).

o If children are temporarily or permanently deprived of their family environment, or cannot
be allowed to remain in that environment in their own best interests, they are entitled to
special protection and assistance from the State, and their name, identity, language, cultural
and religious ties should, as far as possible, be preserved.

e Any out-of-home care arrangements are to be made in a timely manner, to ensure the
provision of a safe, nurturing, stable, and secure environment, recognising the children’s
circumstances and, the younger the age of the child, the greater the need for early decisions
to be made: s 9(2)(e).

Unless contrary to the child’s best interests, and taking into account the wishes of the child,
this will include the retention of relationships with people significant to the children: s 9(2)

().

e Aboriginal and Torres Strait Islander people are to participate in the care and protection of
their children and young persons with as much self-determination as is possible: s 11(1).

e Aboriginal and Torres Strait Islander families, kinship groups, representative organisations
and communities are to be given the opportunity, by means approved by the Minister, to
participate in decisions made concerning the placement of their children and young persons
and in other significant decisions made under this Act that concern their children and young
persons: s 12.

e Where possible, any out-of-home placement of an Aboriginal or Torres Strait Islander child
is to be with a member of the extended family or kinship group.

o [f that is not possible, the Act provides for a descending process of placement with an
appropriate Aboriginal and Torres Straits Islander carer before, as a last resort, placement
with a non-Aboriginal and Torres Straits Islander carer, after consultation: s 13(1).

e In determining where a child is to be placed, account is to be taken of whether the child
identifies as an Aboriginal or Torres Strait Islander and the expressed wishes of the child:
s 13(2).

e A permanency plan must address how the plan has complied with the Aboriginal and Torres
Strait Islander Child and Young Person Placement Principles in s 13: s 78A(3).
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The Care Act is not the most precise or orderly piece of legislation one could hope for. There are,
however, a number of key concepts that principally occupy the exercise of the Care jurisdiction,
about which I will say something. They include:

o removal of children and interim orders

» the need for care and protection — establishment
e permanent placement

» realistic possibility of restoration

» parental responsibility

e out-of-home care

e contact.

Removal of children from their parent(s) or carer(s)

If the Secretary forms the opinion that a child is in need of care and protection, he or she may
take whatever action is necessary to safeguard or promote the safety, welfare and well-being
of the child: s 34(1).

Removal of a child into state care may be sought by seeking orders from the court (s 34(2)
(d)), by the obtaining of a warrant (s 233), or, where appropriate, by effecting an emergency
removal: s 34(2)(c); see also ss 43 and 44.

Where a child is removed, or the care responsibility of a child is assumed, by the Secretary,
he or she is then required to make a Care application to the Children’s Court within 3 working
days and explain why the child was removed: s 45.

The court may then make interim Care orders: s 69. An “interim order” is an order of a
temporary or provisional nature pending the final resolution of the proceedings in which an
applicant “generally speaking, does not have to satisfy the court of the merits of its claim”: Re
Jayden [2007] NSWCA 35 at [77]. It may be made if it is not in the best interests of the safety,
welfare and well-being of the child that he or she remain with the parent or parents, or that it is
appropriate for the safety (s 69(2)), welfare and well-being of the child (s 70), or that an interim
order is necessary, and is preferable to an order dismissing the proceedings: s 70A.8

The usual interim order is for the allocation of parental responsibility to the Minister until
further order.9 Such an order enables appropriate investigation and planning to be undertaken
by Departmental caseworkers while the child is in a protected environment.

The making of an interim order in effect puts the position of the parties in a holding pattern,
without prejudice, and without any admissions.

The Care Act, as recently amended, makes it clear that parties may apply to vary an interim
order without the need to follow the formal process that applies to the rescission or variation
of final Care orders.

This overcomes a problem thought to be posed by the Supreme Court decision in Re Timothy
[2010] NSWSC 524, to the effect that an application to vary an interim order needed to be

8  ReJayden [2007] NSWCA 35 per Ipp J at [70].
9  Re Mary [2014] NSWChC 7.
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brought under s 90 of the Care Act, such that a formal application was required seeking leave
to apply, and evidence adduced to satisfy the court that there had been a significant change in
circumstances.!0 The Children’s Court may now vary interim orders at any time if considered
appropriate, including on oral application in matters currently before the court.11

The need for care and protection

After removal or assumption of a child into care, and the making of an interim order allocating
parental responsibility to the Minister, the proceedings then focus on the past and current
circumstances of the child. This first phase of care proceedings is generally referred to as the
establishment phase. Thus, before the court moves to the second phase of the proceedings, in
which the focus is on the child’s future, the proceedings are required to be “established”.12

The establishment precondition is satisfied if there has been a finding that there is an existing
need of care and protection pursuant to s 71 of the Care Act: VV'v District Court of NSW [2013]
NSWCA 469 at[20]. It does not matter whether the conduct constituting a reason or part thereof
for the purposes of s 71 occurred wholly or partly outside NSW: s 71A.

The rationale for the requirement that protective proceedings be established has been
described as a safeguard against arbitrary intervention by the State into the lives of children
and their families.13

The establishment issue is a threshold issue. It is a statutory precondition to the making of
final Care orders in the second, welfare phase of protective proceedings. Establishment, or a
finding, is not concerned with the issue of restoration, nor is it concerned with considerations of
unacceptable risk of harm, nor with the amelioration of risk. These are matters for the second,
welfare stage of protection proceedings.!4

For care proceedings to be “established” a finding is required that the child is in need of care
and protection for any reason or was in need of care and protection at the time the Application
was made.

Section 71(1) of the Care Act relevantly provides:
Grounds for Care orders:

The Children’s Court may make a Care order in relation to a child or young person if it is satisfied
that the child or young person is in need of care and protection for any reason including without
limitation any of the following:

(a) there is no parent available to care for the child or young person as a result of death or
incapacity or for any other reason

(b) the parents acknowledge that they have serious difficulties in caring for the child or young
person and, as a consequence, the child or young person is in need of care and protection

(c) the child or young person has been, or is likely to be, physically or sexually abused or
ill-treated

(d) subject to s 71(2), the child’s or young person’s basic physical, psychological or educational
needs are not being met, or are likely not to be met, by his or her parents or primary care-givers

10 Re Timothy at [59]-[60].

11 Care Acts 90AA.

12 Re Alistair [2006] NSWSC 411 at [69].
13 ibid at [64]-[65] per Kirby J.

14 DFaCS and Nicole [2018] NSWChC 3.
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(e) the child or young person is suffering or is likely to suffer serious developmental impairment
or serious psychological harm as a consequence of the domestic environment in which he
or she is living

(f) inthe case of a child who is under the age of 14 years, the child has exhibited sexually abusive
behaviours and an order of the Children’s Court is necessary to ensure his or her access to,
or attendance at, an appropriate therapeutic service

(g) the child or young person is subject to a care and protection order of another State or Territory
that is not being complied with,

(h) s 171(1) applies in respect of the child or young person.15

Thus, the need for “care and protection” is not conclusively defined, and the concept is at
large; a finding may be made for “any reason”. The Care Act does, however, specify a range of
circumstances that, without limitation, are included in the definition, or to which the definition
extends: s 71.

The court is not bound by the rules of evidence unless it so determines: s 93(3). Nevertheless
the court must draw its conclusions from material that is satisfactory in a probative sense so
as to avoid decision-making that might appear capricious, arbitrary or without foundational
material.16

The significance of a finding that a child is in need of care and protection is that it forms the
basis for the making of final Care orders under the Care Act.17

Once proceedings are established, they enter the so-called second phase, sometimes referred
to as the “welfare phase” during which planning for the child is undertaken, and following
which final Care orders may be made. Establishment is a statutory precondition to the making
of final Care orders in the welfare phase.18

My preference is to describe this second phase as the “placement” phase given the important
threshold construct that the Secretary must first address after establishment as to whether there
is a realistic possibility of restoration. Only if there is no realistic possibility of restoration will
alternative placements be required to be considered as part of the permanency planning, in the
welfare or placement of proceedings, in a Care Plan that the Secretary is required to prepare
pursuant to s 78 of the Care Act.

The placement phase of Care proceedings

Once a child has been found to be in need of care and protection the Secretary is required to
undertake planning for the child’s future. In most cases the Secretary will prepare a formal Care
Plan that addresses the needs of the child.19

15  Section 171(1) deals with a child or young person residing in unauthorised statutory or supported out-of-home
care.

16 JL v Secretary DFaCS [2015] NSWCA 88 at [148].

17 Care Act ss 71(1) and 72(1).

18 Re Henry [2015] NSWCA 89 at [36]-[37].

19 Care Acts 3(1).

CCRH 16 181 MAY 23



Care and protection matters
[2-4000] Children’s Court of NSW: 2019

The Secretary is required to consider what permanent placement is required to provide a safe,
nurturing, stable and secure environment for the child.20 Permanent placement is to be made in
accordance with the permanent placement principles prescribed.2! The “hierarchy” established
might be summarised as follows:

« if it is practicable and in the best interests of the child, the first preference for permanent
placement is for the child to be restored to the parent(s)

» the second preference for permanent placement is guardianship of a relative, kin or other
suitable person

» the next preference (except in the case of an Aboriginal or Torres Strait Islander child) is
for the child to be adopted

» the last preference is for the child to be placed under the parental responsibility of the
Minister

« inthe case of an Aboriginal or Torres Strait Islander child, if restoration, guardianship or the
allocation of parental responsibility to the Minister is not practicable or in the child’s best
interests, the child is to be adopted.

Realistic possibility of restoration

Thus the Secretary must first assess whether there is a realistic possibility of restoration of the
child to the parent(s) within a reasonable period, having regard firstly to the circumstances of the
child; and secondly, to the evidence, if any, that the parents are likely to be able to satisfactorily
address the issues that have led to the removal of the child.22

The court must then decide whether to accept the assessment of the Secretary: s 83(5). If the
court does not accept the assessment of the Secretary, it may direct the Secretary to prepare a
different permanency plan: s 83(6).

The phrase “realistic possibility of restoration”, therefore, involves an important threshold
construct, which informs the planning that is to be undertaken in respect of any child that has
been removed from parents or assumed into care and found to be in need of care and protection.

There is no definition of the phrase “realistic possibility of restoration” in the Care Act.

However, the principles concerning the interpretation and application of the phrase were
comprehensively considered in the Supreme Court by Slattery J in 2011: In the matter of
Campbell [2011] NSWSC 761. This decision was cited with approval by the Court of Appeal:
Re Henry [2015] NSWCA 89 at [44].

Importantly, Slattery J held that it is at the time of the determination that the court must make
the assessment. It must be a realistic possibility at that time, not merely a future possibility. This
restriction has been removed by recent amendments to the Care Act.

The amendments inserted the additional words “within a reasonable time” into the relevant
subsections of s 83. It is necessary, therefore, to look more closely at the significance of the
addition of those words.

20 s 10A(1).
21 s 10AQ3).
22 s83(1).
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In my view, the effect of those words has been to remove the restriction formulated by
Slattery J in In the matter of Campbell, when he said:

It is going too far to read into the expression a requirement that an applicant must always at the
time of hearing ... have demonstrated participation in a program with some significant “runs on
the board”.23

Instead, now, the court may take into account the formulation originally articulated by Senior
Magistrate Mitchell in a submission to the Report of the Special Commission of Inquiry into
Child Protection Services in NSW:24

The Children’s Court does not confuse realistic possibility of restoration with the mere hope
that a parent’s situation may improve. The body of decisions established by the court over the
years requires that usually a realistic possibility be evidenced at the time of hearing by a coherent
program already commenced and with some significant “runs on the board”. The court needs to
be able to see that a parent has already commenced a process of improving his or her parenting,
that there has already been significant success and that continuing success can confidently be
predicted.25

The principles relating to the phrase “a realistic possibility of restoration” may now be
summarised therefore, by reference to In the matter of Campbell and Re Tanya,26 a decision by
Rein J in the Supreme Court, and The Department of Community Services v “Rachel Grant”,
“Tracy Reid”, “Sharon Reid and “Frank Reid” [2010] CLN 1 at [61].

» A possibility is something less than a probability; that is, something that it is likely to happen.
A possibility is something that may or may not happen. That said, it must be something that
is not impossible.

o The concept of realistic possibility of restoration is not to be confused with the mere hope
that a parent’s situation may improve.

e The possibility must be “realistic”, that is, it must be real or practical. The possibility must
not be fanciful, sentimental or idealistic, or based upon ‘“unlikely hopes for the future”. It
needs to be “sensible” and “commonsensical”.

e A realistic possibility may be evidenced at the time of hearing by a coherent program already
commenced and with some significant “runs on the board”. The court needs to be able to
see that a parent has already commenced a process of improving his or her parenting, that
there has already been significant success and that continuing success can confidently be
predicted.

o There are two limbs to the requirements for assessing whether there is a realistic possibility
of restoration. The first requires a consideration of the circumstances of the child or young
person. The second requires a consideration of the evidence, if any, that the parent(s) are
likely to be able to satisfactorily address the issues that have led to the removal of the child
or young person from their care.

e The determination must be undertaken in the context of the totality of the Care Act, in
particular the objects set out in s 8 and other principles to be applied in its administration,
including the notion of unacceptable risk of harm.

23 In the matter of Campbell [2011] NSWSC 761 at [56].

24 Re Saunders and Morgan v Department of Community Services [2008] CLN 10 Johnstone J at [11] and above n 4.
25 In the matter of Campbell [2011] NSWSC 761 at [55].

26 Re Tanya [2016] NSWSC 794 at [S0]-[51].
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Permanency planning

Where the Secretary assesses that there is a realistic possibility of restoration to a parent, and
the court accepts that assessment, the Secretary is to prepare a permanency plan27 that includes
a description of the minimum outcomes that need to be achieved before the child is returned to
the parent, services to be provided to facilitate restoration, and a statement of the length of time
during which restoration should be actively pursued.28

If the Secretary assesses that there is no realistic possibility of restoration to a parent,
the Secretary is to prepare a permanency plan for another suitable long-term placement in
accordance with the permanent placement principles discussed above, as set out in s 10A of
the Care Act.

Permanency planning means the making of a plan that aims to provide a child with a stable,
preferably permanent, placement that offers long-term security and meets their needs.29 The
court must not make a final Care order unless it expressly finds that permanency planning has
been appropriately and adequately addressed.30

The permanency plan must have regard to the principle of the need for timely arrangements,
the younger the child, the greater the need for early decisions, and must avoid the instability
and uncertainty that can occur through a succession of different placements or temporary
care arrangements. The planning must also make provision for the allocation of parental
responsibility, the kind of placement proposed, the arrangements for contact, and the services
that need to be provided.31

A permanency plan does not need to provide details as to the exact placement in the long term,
but must be sufficiently clear and particularised so as to provide the court with a reasonably
clear picture as to the way in which the child’s needs, welfare and well-being will be met in
the foreseeable future.32

If the child is an Aboriginal or Torres Straits Islander there are particular additional
requirements to be addressed. The permanency planning must address how the plan has
complied with the principles of participation and self-determination set out in s 13 of the Care
Act.33 It should also address the principle set out in s 9(2)(d) which requires that the child’s
identity, language and cultural ties be, as far as possible, preserved. Proper implementation
requires an acknowledgement that the cultural identity of an Aboriginal child or young person
is “intrinsic” to any assessment of what is in the child’s best interests.34 It follows that the need
to consider Aboriginality and ensure the participation of families and communities must be
applied across all aspects of child protection decision-making.

Parental responsibility

Parental responsibility means all the duties, powers, responsibilities and authority which, by
law, parents have in relation to their children.35 The primary care-giver is the person primarily
responsible for the care and control of a child, including day-to-day care and responsibility.

27 s83(2).

28 s 84.

29 s 78A(1).

30 s 83(7).

31 s78.

32 s78A(2A).

33 s78A(3).

34 Department of Human Services and K Siblings [2013] VChC 1 per Magistrate Wallington at 5.
35 s3.
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If the Children’s Court finds that a child is in need of care and protection, it may
make a variety of orders allocating parental responsibility, or specific aspects of parental
responsibility.36

The specific aspects of parental responsibility that might be separately or jointly allocated
are unlimited, but include residence, contact, education, religious upbringing and medical
treatment.37

When allocating parental responsibility, the court is required to give particular consideration
to the principle of the least intrusive intervention, and be satisfied that any other order would
be insufficient to meet the needs of the child.38

Where a person is allocated all aspects of parental responsibility, the court may make a
guardianship order: see ss 79A—79C.

The maximum period for which an order may be made allocating all aspects of parental
responsibility to the Minister, following approval of a permanency plan involving restoration,
guardianship or adoption, is 24 months,39 unless there are special circumstances that warrant
a longer period.40

This restriction marks an upper limit for the reasonable period within which there might be
a realistic possibility of restoration.

It also places the onus on the Secretary to bring an application for rescission under s 90 of
the Care Act if a staged restoration breaks down within that two year period.

Out-of-home care

Where the Secretary assesses that there is no realistic possibility of restoration, a permanency
plan for another suitable long-term placement is submitted to the court: s 83(3). The Secretary
may consider whether adoption is the preferred option: s 83(4).

A long-term placement following the removal of a child which provides a safe, nurturing
and secure environment may be achieved by placement with a member or members of the same
kinship group as the child or young person, or placement with an authorised carer: s 3.

Out-of-home care means residential care and control provided by a person other than a parent,
at a place other than the usual home: s 135.

Decisions concerning out-of-home placement of children in need of care and protection
are not decisions that the court undertakes lightly or easily. But at the end of the day, a risk
assessment is required, in accordance with the principle that the safety, welfare, and well-being
of the children are paramount.

The permanency plan need not provide details as to the exact placement, but must provide
sufficient detail to enable the court to have a reasonably clear understanding of the plan:
s 83(7A).

36 s79(1).
37 s79Q2).
38 s79(3).
39 579(9).
40 s 79(10).
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The permanency plan will generally consist of a care plan: s 80, together with details of other
matters about which the court is required to be satisfied. The care plan must make provision
for certain specified matters: s 78. These are:

(a) the allocation of parental responsibility between the Minister and the parents of the child
for the duration of any period of removal;

(b) the kind of placement proposed, including:
(1) how it relates in general terms to permanency planning,

(1) any interim arrangements that are proposed pending permanent placement and the
timetable proposed for achieving a permanent placement,

(c) the arrangements for contact between the child and his or her parents, relatives, friends and
other persons connected with the child,

(d) the agency designated to supervise the placement in out-of-home care

(e) the services that need to be provided to the child or young person.

Contact

Importantly, where there is not to be a restoration, the permanency planning must also include
provision for appropriate and adequate arrangements for contact.4!

In addition, the court may, on application, make orders in relation to contact, including orders
for contact between children and their parents, relatives or other persons of significance but
only for a maximum period of up to 12 months. The court may make a range of contact orders,
both as to frequency and duration, and whether or not the contact should be supervised.42

The introduction of s 86 into the Care Act in 2000 permitted the Children’s Court, for the
first time, to make contact orders beyond the life of the particular proceedings. The section
does not, however, create any right or other entitlement to contact in Care cases. Nor, in my
view, does it create any presumption that contact should exist. Contact, although recognised in
s 9(2)(f), remains subject always to the safety, welfare and well-being of the child. An order
under s 86 mandating contact arrangements should, therefore, only be used sparingly, in cases
of demonstrated need, such as intransigence, inflexibility, or a failure to have proper regard to
the needs and best interests of the child.

The issue of appropriate contact for children who have been permanently removed from the
care of their parents, particularly young children, remains vexed, and there continues to be a
wide range of opinion as to the value of contact.

Perceived benefits to be derived by children from contact include developing and continuing
meaningful relationships. On the other hand, contact can have an unsettling effect on a child,
act as a distraction, impede attachment to new carers and disrupt the placement.

It is generally accepted that a child benefits from some contact with the family of origin
(except in extreme cases). Much depends on the level of trust and co-operation that exists
between the carers and the birth family. In some cases the birth family can play a positive and
supportive role. In other cases, members of the birth family can put the stability of the placement

41 ss 9Q2)(f), 78(2).
42 s 86.
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at risk. There is a strong body of opinion that contact should not interfere with a child’s growing
attachment to the new family. The younger the child, and the less time the child has been with
the birth parents, the less the need for other than minimal contact, for identification purposes.

There are some relevant judicial pronouncements that guide the resolution of contact issues,
including the decisions in Re Liam [2005] NSWSC 75, George v Children’s Court of NSW
(2003) 59 NSWLR 232 and Re Felicity (No 3) [2014] NSWCA 226 at [42].

In 2011 the Children’s Court issued Contact Guidelines designed to provide assistance to
Judicial Officers, practitioners and parties, which were based upon available research and the

court’s “accumulated expertise and experience as a specialist court” in Care proceedings.

The issue of contact in Care cases requires the consideration of a range of factors, having
regard to the exigencies and circumstances of the particular case, both advantageous and
disadvantageous, and balancing the benefits against the risks, the primary focus being on the
needs and best interests of the child, and any risk of unacceptable harm: Re Helen [2004]
NSWLC 7.

The decision should be based on relevant, reliable and current information.

Factors include the level of attachment to the relevant member of the birth family, the
degree of animosity displayed by the birth family against the carers, the level of demonstrated
co-operation and engagement with the carers, and the commitment to supporting the placement,
the degree of any abusive experience while in the care of the birth family and any ongoing
emotional sequelae, the competing demands of the children’s educational, cultural, social
and sporting activities, the proposed location of the contact, the travel and other disruption
involved, the quality of the contact, the safety of the children during contact, and any other risk
factors associated with contact, including the potential for denigration of the carers or other
undermining of the placement, and the potential for other negative persons or influences to be
present at the visit.

Preferably, contact should be left to the discretion of the person having parental responsibility,
taking into account the advice of any professionals retained to assist with the children and the
views of all those affected, including the children themselves (having regard to their age, their
level of emotional and psychosocial development, and other factors).

The regime for contact should be flexible, recognising that circumstances change as children
grow older and their emotional, social and other needs develop.

Some relevant statements in the Children’s Court Contact Guidelines are:43

For some children the benefit of contact will be primarily that they understand who they are in
the context of their birth family and cultural background. Contact might also help ensure that the
child has a realistic understanding of who their parent is and that the child does not idealise an
unsuitable parent and develop unrealistic hopes of being reunited with the parent.

The focus must always be on the needs of the child and what is in the best interests of the child.
How will the child benefit from contact with parents and siblings? Some benefit may be achieved
over a long term, ie by providing the foundation for a relationship between the child and the parent
which will develop later.

43  The Children’s Court of NSW, Contact Guidelines, pp 2—5 at www.childrenscourt.justice.nsw.gov.au/ Documents/
contact_guidelines.pdf, accessed 27 June 2019.

CCRH 16 187 MAY 23


https://www.childrenscourt.justice.nsw.gov.au/Documents/contact_guidelines.pdf
https://www.childrenscourt.justice.nsw.gov.au/Documents/contact_guidelines.pdf

Care and protection matters
[2-4000] Children’s Court of NSW: 2019

Younger children will usually need more frequent contact for a shorter duration than older children
to maintain a relationship. Younger children especially should not be subjected to long travel to
attend contact.

Children and carer families will have their own commitments and patterns involving such things
as sport, cultural activities, spending time with friends and church attendance. It is important to
ensure that a child is not made to feel greatly different from others in the household because they
are at contact rather than participating in carer family events. It is also important that the child does
not resent attendance at contact because it takes them away from something that they enjoy doing.

It is very important to see children in the context of their extended family and not just their parents.
Particular attention should be paid to supporting sibling relationships. Even if extended family
members are unable to care for a child it is still likely that contact will be beneficial — providing
information and family and cultural identity. Existing healthy relationships should be supported
even if a child is to remain in out-of-home care.

Balancing extended family contact and placement stability and normality requires careful
consideration. For example, what would be usual contact with grandparents if the child were not
in care?

Contact can occur in other ways than face-to-face. In some situations it will be necessary to limit
or prohibit indirect contact or to ensure that it is supervised. It may also be necessary to prohibit
a parent from making any reference to the child on a social networking website. Alternatively,
especially if the parent is at some distance from the child, the use of electronic communication
should be encouraged.

A long-term contact order may create problems as a child’s circumstances change, particularly if
the contact is to be relatively frequent. School, sport, cultural activities and friendship dynamics
are just some of the factors which change over time. As a child gets older less frequent but longer
contact may be appropriate.

The need for contact to be supervised may also change as the child and the parents’ circumstances
change.

Particular aspects of the care jurisdiction

Practice and procedure

Care proceedings, including appeals, are to be conducted in closed court (s 104B), and the name
of any child or young person involved, or reasonably likely to be involved, whether as a party
or as a witness, must not be published: s 105(1).

This prohibition extends to the periods before, during and after the proceedings. The
prohibition includes any information, picture or other material that is likely to lead to
identification: s 105(4).

There are exceptions, such as where a young person (ie a person aged 16 or 17) consents,
where the Children’s Court consents, or where the Minister with parental responsibility
consents: s 105(3).
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The media is entitled to be in court for the purpose of reporting on proceedings, subject to
not disclosing the child’s identity. But, the court has a discretion to exclude the media.

In my view, the discretion would only be exercised in exceptional circumstances, because
the provisions of s 105 of the Care Act are usually sufficient protection: R v LMW [1999]
NSWSC 1111.

Under the common law principles of open justice, the balance would lie in favour of the
newspaper: John Fairfax & Sons Ltd v Police Tribunal of NSW (1986) 5 NSWLR 465 at 476
at G. In AM v DoCS; Ex p Nationwide News [2008] NSWDC 16, I held that the common law
principle of open justice is secondary to the principles in s 9 of the Care Act, in particular the
paramountcy principle. In that case, I held that the newspaper, which had previously published
material tending to identify the children, had not satisfied me that this sort of publication was
not likely to re-occur.

I excluded the reporter from remaining in court. I went on to say at [15]:

However, in the interests of a balancing exercise and applying the principle of open justice to the
extent that it applies subject to s 9(a), I would be prepared to allow this newspaper to come back
with some evidence which might convince me that it would be appropriate for me to be satisfied
that, with acceptable undertakings, there could be a basis upon which I might allow its reporters
to remain in court during the hearing.

Interestingly, the newspaper concerned did not take up that invitation.

Care and protection proceedings, including appeals, are not to be conducted in an adversarial
manner: s 93(1).

The proceedings are to be conducted with as little formality and legal technicality and form
as the circumstances permit: s 93(2).

In Re Emily v Children’s Court of NSW [2006] NSWSC 1009 at [48] the Supreme Court set
out the manner in which Care proceedings are to be dealt with by the court.

The learned Magistrate was required by the explicit terms of the Care Act to deal with the matter
before him in the manner for which express provision is made in, relevantly, sections 93, 94 and
97 of the Care Act. It is no doubt the case that those sections, broadly expressed though they are,
do not empower a Children’s Court Magistrate to take some sort of free-wheeling approach to an
application, proceeding in virtually complete disregard of what ordinary common-sense fairness
might be thought to require in the particular case. The [court] is, however, both empowered and
required to proceed with an informality and a wide-ranging flexibility that might be thought not
entirely appropriate in a more formally structured Court setting and statutory context. [Emphasis

added]

The court is not bound by the rules of evidence, unless it so determines: s 93(3). Nevertheless,
the court must draw its conclusions from material that is satisfactory, in the probative sense,
so as to avoid decision-making that might appear capricious, arbitrary or without foundational
material: JL v Secretary, DFaCS [2015] NSWCA 88 at [148].

In Sudath v Health Care Complaints Commission (2012) 84 NSWLR 474 Meagher JA said
at [79] in relation to a similar provision governing a tribunal:

Although the Tribunal may inform itself in any way “it thinks fit” and is not bound by the rules of
evidence, it must base its decision upon material which tends logically to show the existence or
non-existence of facts relevant to the issues to be determined. Thus, material which, as a matter of
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reason, has some probative value in that sense may be taken into account: Re Pochi and Minister
for Immigration and Ethnic Affairs (1979) 36 FLR 482 at 491-493; The King v The War Pensions
Entitlement Appeal Tribunal; Ex parte Bott [1933] HCA 30.

It 1s difficult to imagine circumstances in which a court might make such a determination that
the rules of evidence should apply. The only situation that has so far occurred to me, apart
from the rule as to relevance, relates to the provisions of the Evidence Act 1995 concerning
self-incrimination: s 128.

The standard of proof in Care proceedings is on the balance of probabilities: s 93(4) of the
Care Act. The High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336 is relevant
in determining whether the burden of proof, on the balance of probabilities, has been achieved:
Director General of Department of Community Services, Re “Sophie” [2008] NSWCA 250.

The provisions of the United Nations’ Convention on the Rights of the Child 198944
(UNCROOQC) are capable of being relevant to the exercise of discretions under the Care Act: Re
Tracey (2011) 80 NSWLR 261.

The circumstances in Re Tracey were unusual and unique. Nevertheless, it may be important
to draw the parties out on the question of whether any aspect of UNCROC is specifically relied
upon. If so, it will need to be addressed, to the extent that it raises some questions for additional
consideration. Otherwise, it is prudent to advert to UNCROC, in any reasons, as not having any
additional relevance. I usually add a paragraph along the following lines:

Most, if not all, of the provisions in UNCROC have been incorporated into or are reflected in the
Care Act. The parties in the present matter made no submissions based on the Convention.

Nor did anything occur to me as to any provision in UNCROC such that there was some different
requirement, some additional principle, or some gloss that required the court to have particular
regard to, in determining this case or in considering the permanency planning proposed, such that
I was required to go beyond the Care Act and the case law interpreting it.

The Court of Appeal approved a similar statement in Re Kerry (No 2) [2012] NSWCA 127.

More recently, in Re Henry [2015] NSWCA 89 at [208]-[220], McColl J discussed the
application of the Convention, confirming that its provisions are capable of being relevant in
Care proceedings but the circumstances in which that might occur were limited. Not all failures
to refer to UNCROC in the context of the Care Act will attract relief on appeal: at [217].

Expeditious disposition of proceedings

Time is of the essence for the disposal of Care cases. The Care Act provides that all Care matters
are to proceed as expeditiously as possible: s 94(1). The court is required to avoid adjournments,
which should only be granted where it is in the best interests of the child or there is some other
cogent or substantial reason: s 94(4). The Children’s Court aims to complete 90% of Care cases
within 9 months of commencement and 100% of cases within 12 months.

The timetable for each matter is to take account of the age and developmental needs of the
child: s 94(2). Directions should be made with a view to ensuring that the timetable is kept:
$ 94(3). Practice Note 5 deals with case management in Care proceedings.45 It deals with each

44 United Nations, Convention on the Rights of the Child, in force 2 September 1990, at www.ohchr.org/en/
professionalinterest/pages/crc.aspx, accessed 27 June 2019.
45 Children’s Court of NSW, Practice Note 5 Case management in care proceedings.
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of the stages of a Care application and provides for a series of standard directions at [16.6] with
prescribed times for the completion of various interlocutory processes, leading to the earliest
resolution or allocation of a hearing date in contested matters.

Children’s legal representatives

The Care Act provides for the participation of a child or young person in the proceedings
through their representation by either an independent legal representative (ILR) or a direct legal
representative (DLR): s 99A. An ILR will be appointed to act as the representative for a child
under 12: s 99B. An ILR must consult with the child, but their duty is to act in accordance with
the paramountcy principle. Whereas, a DLR may be appointed for any child at the age of 12
or over who is capable of giving proper instructions: s 99C. The DLR must then advocate as
instructed by the child.

In addition to these provisions, the Law Society of NSW has prepared Representation
Principles for Children’s Lawyers.46 These guidelines set out a number of important duties and
obligations for practitioners representing children.

I will not discuss the document in full, however I will canvass some of the principles these
guidelines detail. The guidelines set out the following: a definition of who is the client; the
role of the practitioner; determining whether a child has the capacity to give instructions;
taking instructions and appropriate communication; duties of representation; confidentiality;
conflicts of interest; access to documents and reports; interaction with third parties and ending
the relationship with the child.

Importantly, Principle D6 (dealing with communication) emphasises the importance of
tailored communication to practitioners. The commentary to the principles state:

It is important that practitioners are prepared and informed before any meeting with the child.
The child must always be treated with respect — this involves listening and giving the child the
opportunity to express him or herself without interrupting, addressing the child by his or her name,
accepting that the child is entitled to his or her own view etc.47

Support persons

Under s 102, a participant in proceedings before the Children’s Court may, with leave of the
Children’s Court, be accompanied by a support person. Leave must be granted unless the
support person is a witness or the court, having regard to the wishes of the child or young
person, is of the view that leave should not be granted or if there is some other reason to deny
the application.

However, the Children’s Court can withdraw leave at any time if a support person does not
comply with any directions given by the court. A support person, however, cannot act on behalf
of a party.

Examination and cross-examination

The Care Act provides that a Children’s Magistrate may examine and cross-examine a witness
in any proceedings to the extent that the Children’s Magistrate considers appropriate in order
to elicit information relevant to the exercise of the Children’s Court’s powers.43

46 The Law Society of NSW, Representation Principles for Children’s Lawyers, 4th edn, 2014, at www.lawsociety.
com.au/sites/default/files/2018-03/Representing%20Children.pdf, accessed 26 June 2019.

47 ibid at p 22.

48 s 107(1).
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The Care Act also provides guidance as to the nature of examination and cross-examination
of witnesses.49

This guidance accords with the inquisitorial nature of Care proceedings insofar as
proceedings are required to be conducted in a non-adversarial manner, with as little formality
and legal technicality and form as the circumstances permit.

The Act prohibits the use of offensive or scandalous questions by excusing a witness from
answering a question that the court regards to be offensive, scandalous, insulting, abusive or
humiliating unless the court is satisfied that it is essential to the interests of justice that the
question be asked or answered.50

Further, oppressive or repetitive examination of a witness is prohibited unless the court is
satisfied that it is essential in the interests of justice for the examination to continue or for the
question to be answered.5!

Joinder

In proceedings under the Care Act, the parties will generally comprise the Secretary of the
Department, the child or children, the parent(s), the step-parent(s), and the legal representative,
being the Independent Legal Representative for children under 12, or the Direct Legal
Representative for children 12 and over, up to the age of 18.

Other persons having a genuine concern for the safety, welfare and well-being of a child
may be given leave to appear in the proceedings, or be legally represented, and examine and
cross-examine witnesses.52

Others who might be significantly impacted by a decision of the Children’s Court, not being
parties to the proceedings, are to be given “an opportunity to be heard on the matter of significant
impact”.53 Historically, such persons were generally not made parties, but could present an
affidavit. They could not, however, cross-examine or call witnesses of their own.

There has been something of a change in approach in relation to the joinder of parties to Care
proceedings in recent times, partly driven by the transfer of casework to the NGO sector, but
also as aresult of some recent pronouncements by superior courts. The court is now increasingly
receptive to joinder applications and more likely to make orders than in the past. In Re June
(No 2) [2013] NSWSC 1111, McDougall J clarified the distinction between ss 87 and 98(3)
of the Care Act:

The second point to note is that the opportunity to be heard is not the opportunity to participate
in the proceedings either as a party as of right (s 98(1)) or as someone given leave (s 98(3)).

Thus, it does not follow that the opportunity to be heard includes the right to examine or
cross-examine witnesses, at least generally. However, if the question of significant impact is one
that is the subject of evidence, and if there are direct conflicts in that evidence, then in a particular
case, the opportunity to be heard may extend to permitting cross-examination on that particular
point.54

49 5107

50 s 107(2).

51 s 107(3).

52 s98(3).

53 s87(3).

54 Re June (No 2) [2013] NSWSC 1111 at [186]-[187].
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The more recent decision in Bell-Collins Children v Secretary, DFaCS [2015] NSWSC 701,
provides further clarification. During case management, the Children’s Magistrate had refused
the application of the grandparents to be joined as parties. At the hearing, which came before

me at the Children’s Court at Woy Woy,35 I gave the grandparents an extensive opportunity to
be heard, under s 87(1).

In the de novo appeal to the Supreme Court, the grandparents renewed their application
for joinder and the matter was considered by Slattery J. The significant aspect of Slattery J’s
decision was his distillation of the distinction between the opportunity to be heard under s 87(1)
and the granting of leave to appear under s 98(3):

In section 87(1) the threshold is one to ensure that non-parties who may suffer adverse impacts
from Care Act orders will receive procedural fairness before such orders are made. The focus is
on “impact on a person”.56

But the threshold for s 98(3) is more child-centred. The s 98(3) right is only available to a person
who in the court’s opinion “has a genuine concern for the safety, welfare and well-being of the
child”. It is perhaps because the s 98(3) threshold is more altruistic than that under s 87 that the
Care Act can afford a wider scope to participate to those who receive a grant of s 98(3) leave.
Persons meeting s 98(3) leave will sometimes be, as the great grandparents are in this case, people
who can by their participation fill an evidentiary gap in the proceedings that it may be in the best
interests of that child to see filled in the proceedings. In my view that is the case here.57

Accordingly, Slattery J granted the grandparents leave on terms under s 98(3). The grandparents
were only granted leave to cross-examine and adduce evidence about their own suitability as
alternative carers for the children.

Finally, on the issue of joinder, I draw attention to a decision by Sackar J in which he further
discusses the principles surrounding the joinder of persons having a genuine concern for the
safety, welfare and well-being of a child, in the context of an application of a corporate FSP
(NGO):

It is clear that despite s 93(1) of the Act, including the requirement that proceedings are not to take
place in an adversarial manner, that the Act explicitly contemplates examination and importantly
cross-examination. This seems to me clearly to recognise that parties in such proceedings, like
parties in other litigation, will be conducting their cases through advocates exclusively pursuing
the interests of their respective clients. The mere tendering of affidavits to support the [NGO’s]
position overlooks the idiosyncratic nature of each piece of litigation and the realities, practical
and ethical. Any cross examination to be effective should be directed to the pursuit of a particular
party’s interest. It could hardly be otherwise.58

Rescission and variation of Care orders: s 90

Peculiar to the Care jurisdiction is the power to rescind or vary final Care orders, at a later
date.>9 This statutory power enables a review of orders without the need for an appeal, where
there has been a “significant change in any relevant circumstances” since the original order.

Applications for rescission or variation of Care orders require the Applicant to obtain leave.

55  Department of Family and Community Services (NSW) and the Bell-Collins Children [2014] NSWChC 5.

56  Bell-Collins Children v Secretary, Department of Family and Community Services [2015] NSWSC 701 at [33].
57 ibid at [34].

58 EC v Secretary, NSW DFaCS [2019] NSWSC 226 at [81].

59 s90.
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A refusal of leave is an “order” for the purposes of s 91(1) of the Care Act: S v Department
of Community Services [2002] NSWCA 151 at [53]. Refusal to grant leave may, therefore, be
the subject of an appeal de novo from the Children’s Court.

The former President of the Children’s Court expressed the view that if, on appeal, leave is
granted, the hearing of the substantive application should then be remitted to the Children’s
Court for hearing.60

With respect to appeals against a refusal by the Children’s Court to grant leave under section
91(1), in my view if the District Court upholds the appeal and grants leave it should remit the
proceedings to the Children’s Court to determine the substantive section 90 application. Having
granted leave the District Court would not have jurisdiction to hear the substantive application
as the only “order” before the court (being the subject of an appeal under section 91(1)) is the
order refusing leave. Further, if the District Court proceeded to hear the substantive section 90
application following it granting leave, the unsuccessful party on the substantive application in
the District Court would be deprived of a statutory right of appeal.

The Care Act s 90(2C) sets out a number of additional matters that the court must take into
account before granting leave:

(a) the age of the child or young person, and
(b) the nature of the application, and
(c) the plans for the child or young person, and

(d) the length of time for which the child or young person has been in the care of the present
carer, and

(e) whether the applicant has an arguable case, and

(f) matters concerning the care and protection of the child or young person that are identified in:
(i) areport under section 82, or
(il)) a report that has been prepared in relation to a review directed by the Children’s

Guardian under section 85A or in accordance with section 150.

Once leave is granted, the Care Act goes on to prescribe another set of requirements that must
be taken into account when the rescission or variation sought relates to an order that placed
the child under the parental responsibility of the Minister, or that allocated specific aspects of
parental responsibility from the Minister to another person: s 90(6).
The matters specified in s 90(6) are:

(a) the age of the child or young person,

(b) the wishes of the child or young person and the weight to be given to those wishes,

(c) the length of time the child or young person has been in the care of the present caregivers,

(d) the strength of the child’s or young person’s attachments to the birth parents and the present
caregivers,

(e) the capacity of the birth parents to provide an adequate standard of care for the child or young
person,

(f) the risk to the child or young person of psychological harm if present care arrangements are
varied or rescinded.

60 Per M Marien, “Care proceedings and appeals to the District Court” presented at Judicial Commission of NSW,
Annual Conference of the District Court of New South Wales, 28 April 2011, at [18-3000] and https://jirs.judcom.
nsw.gov.au/conferences/conference.php?id=1051, accessed 26 June 2019.
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In the decision by Slattery J In the matter of Campbell [2011] NSWSC 761, his Honour
discussed the concepts of “a relevant circumstance” and “significant” change in a relevant
circumstance in the context of an application for leave.

As to what constitutes a “relevant circumstance”, Slattery J said at [42]:

The range of relevant circumstances will depend upon the issues presented for the court’s decision.
They may not necessarily be limited to a “snapshot” of events occurring between the time of
the original order and the date the leave application is heard. This broader approach reflects the
existing practice of the Children’s Court on s 90 applications: see for example /n the matter of
OM, ZM, BM and PM [2002] CLN 4.

As to what constitutes a “significant” change in a relevant circumstance, he referred to S v
Department of Community Services (DoCS) [2002] NSWCA 151 where the Court of Appeal
held at [23] that the change must be “of sufficient significance to justify the consideration [by
the court] of an application for rescission or variation of the order”.

Justice Slattery said there are dangers in paraphrasing the s 90(2) statutory formula for the
exercise of the discretion beyond this statement of the Court of Appeal: [43]. He also made it
clear that the court’s discretion to grant leave is not only limited by s 90(2), but also by the
requirement to take into account the list of considerations in s 90(2A). Therefore, establishing
a significant change in a relevant circumstance under s 90(2) is a necessary, but not a sufficient,
condition for the granting of leave.

As to the requirement of an “arguable case”, Slattery J held that this does not relate to the
application for leave, but relates to the case for the rescission or variation sought, taking into
account the matters in s 90(6). Therefore, the matters in s 90(6) must be taken into account in
determining whether the applicant for leave has an arguable case. Justice Slattery agreed with
Marien DCJ that the interpretation of “arguable case”, as expressed in Dempster v National
Companies and Securities Commission (1993) 9 WAR 215, should be adopted; namely, that an
arguable case is a case that is “reasonably capable of being argued” and has “some prospect of
success” or “some chance of success”: at [50].

These principles were considered and applied in Kestle v DFaCS [2012] NSWChC 2, in
which a helpful summary of the principles to be applied in a s 90 application is set out at [22]:

(i) In determining whether to grant leave the court must first be satisfied under s 90(2) that
there has been a significant change in a relevant circumstance since the Care order was made
or last varied.

(i) The range of relevant circumstances will depend upon the issues presented for the court’s
decision. They may not necessarily be limited to just a “snapshot” of events occurring
between the time of the original order and the date the leave application is heard.

(iii) The change that must appear should be of sufficient significance to justify the court’s
consideration of an application for rescission or variation of the existing Care order: S v
Department of Community Services [2002] NSWCA 151.

(iv) The establishment of a significant change in a relevant circumstance is a necessary but not
a sufficient condition for leave to be granted. The court retains a general discretion whether
or not to grant leave.

(v) Having been satisfied that a significant change in a relevant circumstance has been
established by the applicant, the court must take into account the mandatory considerations
set out in s 90(2A) in determining whether to grant leave.
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(vi) The s 90(2A) mandatory considerations include that the applicant has an “arguable case”
for the making of an order to rescind or vary the current orders.

(vil) An arguable case means a case “which has some prospect of success” or “has some chance
of success”.

(viii) In determining whether an applicant has an arguable case and whether to grant leave, the
court may need to have regard to the mandatory considerations in s 90(6).

The judgment went on to specifically consider whether leave could be granted on a specific
basis.

The mother had submitted that it was not open to the court to grant leave on a discrete issue
such as contact.

She submitted that once leave is granted, all issues (including restoration and contact) may
be re-visited by the court at the substantive hearing.

The court did not accept this argument and held that the court has a wide discretion under
s 90(1) to grant leave, referring to the decision of Mitchell CM in Re Tina [2002] CLN 6, and
said at [53]:

In my view, the wide discretion available to the court in granting leave under s 90(1) allows the
court to also exercise a wide discretion as to the terms and conditions upon which leave is granted.
Accordingly, the court may restrict the grant of leave to a particular issue or issues. This would
be appropriate, for example, where the court determines that an applicant parent does not have
an arguable case for restoration of the child to their care, but does have an arguable case on the
issue of increased parental contact.

In a careful judgment in Re Bethany [2012] NSWChC 4, Children’s Magistrate Blewitt AM
applied these principles at [49]-[50].

Costs in Care proceedings

Costs in Care proceedings are not at large. The Care Act limits the power to make an order for
an award of costs. Section 88 provides:

The Children’s Court cannot make an order for costs in care proceedings unless there are
exceptional circumstances that justify it in doing so.

Under the common law a successful party has a “reasonable expectation” of being awarded
costs against the unsuccessful party: Oshlack v Richmond River Council (1998) 193 CLR 72
at [134]. Fairness dictates that the unsuccessful party typically bears the liability for costs:
Oshlack at [67]. This means that the successful party in litigation is generally awarded costs,
unless it appears to the court that some other order is appropriate, either as to the whole or some
part of the costs: Currabubula Holdings Pty Ltd v State Bank of NSW [2000] NSWSC 232.

The common law position is, however, displaced by the Care Act, which provides for a
comprehensive statutory scheme for care proceedings in which the power of the court to
award costs is circumscribed by s 88, so that costs may only be awarded where exceptional
circumstances exist.

The policy basis behind the restriction on the power to award costs is self-evidently based
in the notion that parties involved in Care proceedings should have as full an opportunity
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to be heard as is reasonably possible, and should not be deterred from participating in such
proceedings by adverse pecuniary consequences, the safety, welfare and well-being of the child
being the paramount concern.6!

The meaning of “exceptional circumstances” in the context of s 88 of the Care Act, and when
they might exist, has been considered and discussed in various decisions, most notably in the
judgments in SP v Department of Community Services [2006] NSWDC 168; Department of
Community Services v SM and MM [2008] NSWDC 68; XX v Nationwide News Pty Ltd [2010]
NSWDC 147 and Director-General of the Department of Family and Community Services v
Amy Robinson-Peters [2012] NSWChC 3.

I will not review those decisions here, but it may be said that the situations in which
“exceptional circumstances” might be found are not exhaustively defined or limited by them.

Some general propositions are nevertheless apt. The discretion to award costs must be
exercised judicially and “according to rules of reason and justice, not according to private
opinion ... or even benevolence ... or sympathy” (Williams v Lewer [1974] 2 NSWLR 91 at 95),
and is not to be exercised arbitrarily or capriciously, or on no grounds at all: Oshlack, above,
at [22].

The underlying idea is of fairness, having regard to what the court considers to be the
responsibility of each party for the costs incurred: Commonwealth of Australia v Gretton [2008]
NSWCA 117 at [121].

The court may have regard to the particular circumstances of the case, including the evidence
adduced, the conduct of the parties and the ultimate result: Knight v Clifton [1971] Ch 700.

The purpose of an order for costs is to compensate the person in whose favour it is made
and not to punish the person against whom the order is made: Allplastics Engineering Pty
Ltd v Dornoch Ltd [2006] NSWCA 33 at [34]; Dr Douglass v Lawton Pty Ltd (No 2) [2007]
NSWCA 90 at [22].

Where an order for costs is made, I suggest that the order specify whether the costs are
awarded on an indemnity basis, or that the costs should be quantified on the ordinary basis, as
defined in s 3 of the Civil Procedure Act 2005.

I am also of the view that the Children’s Court has the power to award a fixed sum of costs.
The various provisions of the Care Act, including s 93(2), are sufficient to give the Children’s
Court the power to do s0.62

Judicial Officers have traditionally been reluctant to order the payment of specified sums
of costs. Nevertheless the cases suggest a number of circumstances in which it might be
appropriate to make such an order, such as the avoidance of the expense, delay and aggravation
involved in protracted litigation which might arise out of taxation (or assessment): Sherborne
Estate (No 2); Re Vanvalen v Neaves (2005) 65 NSWLR 268 at [38]; Australian Competition
and Consumer Commission v Dataline.Net.Au Pty Ltd (2006) 236 ALR 665 at [121]; Keen v
Telstra Corp (No 2) [2006] FCA 930 at [4].

In my view, it will generally be appropriate to make orders for specified sums of costs in
Care proceedings.

61 The Secretary, DFaCS (NSW) and the Knoll Children (Costs) [2015] NSWChC 2.
62 ibid.
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But, the power is to be exercised judicially: Idoport Pty Ltd v National Australia Bank Ltd
[2007] NSWSC 23 at [8]-[10]; and there must be proper factual foundation for the order:
Roberts v Rodier [2006] NSWSC 1084 at [40]-[44]; Ventouris Enterprises Pty Ltd v DIB Group
Pty Ltd (No 4) [2011] NSWSC 720.

The court arrives at an estimate of the proper costs by examining, on the basis of particulars
provided, whether the quantification is logical, fair and reasonable: Lo Surdo v Public Trustee
[2005] NSWSC 1290 at [7]; Roberts v Rodier, above, at [40]-[44].

The courts have, however, tended to apply a discount, having regard to the “broad-brush”
approach involved: Idoport, above, at [13]; Ginos Engineers Pty Ltd v Autodesk Australia Pty
Ltd (2008) 249 ALR 371 at [23].

The power to award costs in the Children’s Court, however, does not extend to awards of
costs against non-parties, or legal practitioners.63

There are, however, some exceptions to this principle, which arise under the general law.

The exceptions include persons who are not parties in the strict sense, but are closely
connected with the proceedings, such as nominal parties: Burns Philp & Co Ltd v Bhagat [1993]
1 VR 203 at 217; or “relators”: Wentworth v Attorney-General (NSW) (1984) 154 CLR 518; or
“next friends”: Palmer v Walesby (1868) LR 3 Ch App 732; and tutors: Yakmor v Hamdoush
(No 2) (2009) 76 NSWLR 148.

Then there are persons who appear in the proceedings for some specific limited purpose, who
are in effect a party, for that limited purpose, such as someone appearing to maintain a claim for
privilege: ACP Magazines Pty Ltd v Motion [2000] NSWSC 1169; or to obtain a costs order:
Wentworth v Wentworth (2001) 52 NSWLR 602.

It might also be arguable that such orders may also be made against persons who are bound
by an order or judgment of the court and fail to comply, or who breach an undertaking given to
the court, or persons in contempt or who commit an abuse of process.

These are issues for determination in the future.

Cultural planning

The Care Act is to be administered under the “paramountcy principle”, that is, that the safety,
welfare and well-being of the child is paramount.64 In addition to this paramountcy principle,
the Care Act sets out other particular principles to be applied in the administration of the Care
Act.65

One of these principles is that account must be taken of concepts such as culture, language,
identity and community.66 Additionally, it is a principle to be applied in the administration of
the Care Act that Aboriginal and Torres Strait Islander people are to participate in the care and
protection of their children and young people with as much self-determination as is possible.67

Further, Aboriginal and Torres Strait Islander families, kinship groups, representative
organisations and communities are to be given the opportunity, by means approved by the

63 Director General of the Department of Family and Community Services v Amy Robinson-Peters [2012]
NSWChC 3; In the matter of Mr Donaghy (Costs) [2012] NSWChC 11.

64 s9(1).

65 s9(2).

66 s 9(2)(d).

67 sll.
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Secretary, to participate in decisions made concerning the placement of their children and young
persons and in other significant decisions made under the Care Act that concern their children
and young persons.68

Finally, a general order for placement of an Aboriginal or Torres Strait Islander child who
needs to be placed in statutory out-of-home care is prescribed.69 In summary, the order for
placement is, with:

(a) a member of the child’s or young person’s extended family or kinship group, as recognised
by the community to which the child or young person belongs,

(b) amember of the Aboriginal or Torres Strait Islander community to which the child or young
person belongs,

(c) a member of some other Aboriginal or Torres Strait Islander family residing in the vicinity
of the child or young person’s usual place of residence,

(d) a suitable person approved by the Secretary after consultation with:

(i) members of the child’s extended family or kinship group, as recognised by the
Aboriginal or Torres Strait Islander community to which the child or young person
belongs, and

(il)) such Aboriginal or Torres Strait Islander organisations as are appropriate to the child
or young person.

Before it can make a final Care order, the Children’s Court must be expressly satisfied that the
permanency planning for the child has been appropriately and adequately addressed.70

Permanency planning means the making of a plan that aims to provide a child or young
person with a stable placement that offers long-term security.”! The plan must:

(a) have regard, in particular, to the principle that if a child is placed in out-of-home care,
arrangements should be made, in a timely manner, to ensure the provision of a safe,
nurturing, stable and secure environment, recognising the child’s circumstances and that,
the younger the age of the child, the greater the need for early decisions to be made in
relation to permanent placement,’2 and

(b) meet the needs of the child,’3 and

(c) avoid the instability and uncertainty arising through a succession of different placements
or temporary care arrangements.74

Culture is a critical element in the assessment of what is in a child’s best interests and a
critical consideration in assuring the safety, welfare and well-being of a child. It is vital that
decision makers in child protection matters are provided with sufficient information to be able
to appreciate the distinct role culture plays in the identity formation and socialisation of each
child.

68 s l12.

69 s 13(1).
70 s 83(7).
71 s 78A.
72 5 92)(e).
73 s 78A(1)(b).
74 s 78A(1)(c).
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The legislative requirement to address the Aboriginal and Torres Strait Islander Placement
Principles, and to adequately and appropriately address cultural planning, are reminders of the
significance of Aboriginal cultural identity in the socialisation of a child.

There are various cases over recent years that address the Aboriginal and Torres Strait
Islander Principles set out in the Care Act. These include: Re Kerry (No 2) [2012] NSWCA 127,
DFaCS (NSW) re Ingrid [2012] NSWChC 19; RL and DJ v DoCS [2009] CLN 3; In the matter
of Victoria & Marcus [2010] CLN 2 at [49]; Re Simon [2006] NSWSC 1410; Re Earl and
Tahneisha [2008] CLN 7 and Shaw v Wolf (1998) 83 FCR 113.

I have made numerous comments in past cases in relation to the inadequacy of cultural
planning, particularly with respect to Aboriginal children. As I stated in DFaCS v Gail and
Grace [2013] NSWChC 4 at [94]:

The Aboriginal and Torres Strait Islander Principles are in the Care Act 1998 for good and
well-documented reasons that do not need to be traversed anew in these reasons. They are to be
properly and adequately addressed in all permanency planning and other decisions to be made
under the Act and in matters before the Children’s Court.

I am happy to report that in the past year a template for a cultural action planning section in
the Care Plan has been developed. The idea behind this template is to ensure that adequate
casework is undertaken to appropriately identify a child’s cultural origins, and to put in place
fully developed plans for the child to be educated, and to fully immerse the child in their culture;
including family, wider kinship connections, totems, language and the like.

Care appeals

Procedure

A party dissatisfied with a decision of the Children’s Court may appeal to the District Court: s
91(1). The decision of the District Court in respect of an appeal is taken to be a decision of the
Children’s Court and has effect accordingly: s 91(6).

The appeal is by way of a new hearing and fresh evidence, or evidence in addition to or in
substitution for the evidence on which the order was made by the Children’s Court, may be
given on the appeal: s 91(2). The District Court may decide to admit the transcript or any exhibit
from the Children’s Court hearing: s 91(3).75

Judges of the District Court hearing such appeals have, in addition to any functions and
discretions that the District Court has, all the functions and discretions that the Children’s Court
has under Ch 5 and 6 of the Care Act ie ss 43—109X: s 91(4).

The provisions of the Care Act (Ch 6) relating to procedure apply to the hearing of an appeal
in the same way as they apply in the Children’s Court: s 91(8).

It is important, therefore, for District Court Judges hearing such appeals to understand the
Care Act, its guiding principles, and its procedural idiosyncrasies.

The Children’s Court Clinic

The Children’s Court Clinic (which I will refer to in short form as the Clinic) is established
under the Children’s Court Act 1987, and is given various functions designed to provide the
Court with independent, expert, objective, and specialist advice and guidance.

75 Marien at n 61 discusses the nature of the appeal in his 2011 paper at [4.1].
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The court may make an assessment order, which may include a physical, psychological,
psychiatric, or other medical examination, or an assessment, of a child: s 53. The court may
also make an order for the assessment of a person’s capacity to carry out parental responsibility
(parenting capacity): s 54.76

In addition, the court may make an order for the provision of other information involving
specialist expertise as may be considered appropriate: s 58(3).

The court is required to appoint the Clinic for the purpose of preparing assessment reports
and information reports, unless it is more appropriate for some other person to be appointed.
The reports are made to the court, and are not evidence tendered by a party.

It is absolutely critical, therefore, that the clinician be, and be seen to be, completely impartial
and independent of the parties.

The Clinic has limited resources. Great care should be exercised in the making of assessment
orders and, if made, the purpose should be clearly identified and spelled out for the clinician. It
is important to remember that the court has a discretion as to whether it will make an assessment
order. An assessment order should not be made as a matter of course. In particular, the court
must ensure that a child is not subjected to unnecessary assessment: s 56(2).

In considering whether to make an assessment order, the court should have regard to whether
the proposed assessment is likely to provide relevant information that is unlikely to be obtained
elsewhere.

Having said that, the court can derive considerable assistance from an Assessment Report.
In addition to providing independent expert opinion, the clinician can provide a hybrid factual
form of evidence not otherwise available. Because they observe the protagonists over a
period of time, interview parents, children and others in detail and on different occasions, in
neutral or non-threatening environments, away from courts and lawyers, untrammelled by court
formalities and processes, clinicians can provide the court with insights and nuances that might
not otherwise come to its attention.

Thus, a clinician can provide impartial, independent, objective information not contained in
other documents, give context and detail to issues that others may not have picked up on, and
which the court, trammelled by the adversarial process and the “snapshot” nature of a court
hearing, would not otherwise have the benefit of.

The Children’s Court expects clinicians to be aware of, apply and adhere to the provisions
of the Expert Witness Code of Conduct set out at Sch 7 of the Uniform Civil Procedure Rules
2005 (UCPR).

Alternative Dispute Resolution (ADR) in Care matters

Where intervention by Community Services is necessary, it is preferable that the intervention
occurs early and at a time that allows for genuine engagement with the whole family, with a
view to avoiding, wherever possible, escalation of problems into the court system. Once cases
do need to come to court it remains important that the court also has processes available that
will facilitate bringing the parties together with a view to them coming to a mutually acceptable
resolution, that is in the best interest of the child, thereby avoiding lengthy, emotionally draining
and often irrevocably divisive formal hearings.

76  For a more detailed discussion of Assessment Orders, see Marien ibid at [5].
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Over the past few years, the Children’s Court has initiated and entrenched alternative dispute
resolution processes, which has involved an expansion and development of the involvement of
Children’s Registrars in Care matters. Prior to the introduction of these new initiatives the use
of ADR in the Children’s Court was restricted not only by the resources available, but also by
an adversarial culture within the jurisdiction that favoured traditional court processes.

The ADR processes in the Children’s Court are available in an appeal to the District Court.

The Dispute Resolution Conference (DRC) model has now become an integral aspect of
Children’s Court proceedings.

The conferences involve the use of a conciliation model. This means Children’s Registrars
have an advisory, as well as a facilitation role.

Conferences are now regularly conducted at the court by Children’s Registrars who have
legal qualifications and are also trained mediators (see s 65 of the Care Act), and are based
at Parramatta, Broadmeadow, Campbelltown and Port Kembla Children’s Courts, and Lismore
and Albury Local Courts.

Importantly, however, Children’s Registrars will travel to any court throughout the State and
conduct DRCs.

The DRC process has brought about a significant shift in culture that has impacted on
cases in the Children’s Court more generally. The Australian Institute of Criminology (AIC)
has evaluated the use of ADR in the area of care and protection, and found high levels of
participation and satisfaction. Family members involved found the process to be useful, and felt
they were listened to and were treated fairly. The AIC evaluation found that approximately 80%
of mediations conducted have resulted in the child protection issues in dispute being narrowed
or resolved.”7

The timing of a referral of disputed proceedings to a DRC can sometimes be important.

Like all referrals for mediation, it is a matter of judgment when to do so. Sometimes it is
necessary for the issues to be sufficiently defined to make the mediation viable.

On other occasions, it is better to refer as soon as possible, even if all the relevant
documentation and information is not necessarily available.

The importance of confidentiality in the DRC model was reaffirmed in Re Anna [2012]
NSWChC 1.

In that case the father said something during the DRC that was described by the Secretary
as an admission that may have been relevant to the father’s capacity to be responsible for the
safety, welfare and well-being of his daughter. The Secretary sought leave to file an affidavit
by a caseworker who was present at the DRC in which he refers to the alleged admission made
by the father.

In rejecting the application to file the affidavit, the court said at [12]—[13]:

A pivotal feature of alternative dispute resolution (ADR) is that, except in defined circumstances,
what is said and done in the course of ADR is confidential in the sense that it cannot be admitted
into evidence in court proceedings. This important protection of confidentiality encourages frank
and open discussions between the parties outside the formal court process.

77 A Morgan, H Boxall, K Terer, N Harris, Evaluation of alternative dispute resolution initiatives in the care and
protection jurisdiction of the NSW Children’s Court, Australian Institute of Criminology, Canberra, 2012, accessed
4 July 2019.
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The encouragement of frank and open discussion between the parties is particularly important
in ADR in child protection cases. ADR provides parents with the opportunity to freely discuss
with the Department, in a safe and confidential setting, the parenting issues of concern to the
Department and, most importantly, it provides the Department with the opportunity to discuss
with the parents in that setting what needs to be done by the parents to address the Department’s
concerns.

The court went on to say, however, that the protection is not absolute. He referred to a clause in
the Children and Young Persons (Care and Protection) Regulation 2000 (now repealed). ADR
is now provided by Ch 15A Care Act and the Children’s Court Practice Note No 3.

Section 244A defines “alternative dispute resolution”, which includes a DRC. It goes on to
provide that evidence of anything said or of any admission made, during alternative dispute
resolution is not admissible in any proceedings: s 244B.

Similarly, a document prepared for the purposes of, or in the course of, or as a result of, ADR
is not admissible in evidence in any proceedings before any court, tribunal or body.

Section 244C(2) enables the disclosure of information obtained in connection with the
alternative dispute resolution, but only in very limited circumstances, and only by the person
conducting the ADR. The permissible circumstances include where the relevant persons
consent, or in accordance with a requirement imposed by or under a law (other than a
requirement imposed by a subpoena or other compulsory process).

In Re Anna, the court made various important observations at [17] and [18], including:

However, [the clause] does not impose a general prohibition against disclosure of information
obtained in connection with ADR. [The clause] does not, therefore, prohibit a person attending a
DRC disclosing information obtained in connection with the DRC to a third party. For example,
the clause does not prohibit a parent disclosing to their treating professional what was said at a
DRC nor does it prohibit a lawyer who appears at a DRC as an agent disclosing to their principal
what transpired at a DRC.

Nor does [the clause] prohibit a party attending a DRC using information disclosed by another
party at the DRC to make independent inquiries and tender in evidence in the proceedings the
result of those independent inquiries. [See Field v Commissioner for Railways for New South
Wales [1957] HCA 92.]

The exceptions enabling disclosure of information obtained in ADR appear in s 244C(2) which
provides as follows:

A person conducting alternative dispute resolution may disclose information obtained in
connection with the alternative dispute resolution only in any one or more of the following
circumstances:

(a) with the consent of the person from whom the information was obtained,

(b) if there are reasonable grounds to believe that the disclosure is necessary to prevent or
minimise the danger of injury to any person or damage to any property,

(c) if, as a result of obtaining the information, the person conducting alternative dispute
resolution has reasonable grounds to suspect that a child or young person is at risk of
significant harm within the meaning of Part 2 of Chapter 3,
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Note: See section 23.

(d) in accordance with a requirement imposed by or under a law of the State (other than a
requirement imposed by a subpoena or other compulsory process) or the Commonwealth.

I do not propose here to consider in detail today the circumstances under which a disclosure
made at a DRC might be admissible. That is a discussion for another day. For the moment, be
aware that the power exists, but it is limited to disclosure by the person conducting the ADR,
that is the Children’s Registrar, and not the parties or others in attendance, or the caseworkers
or legal practitioners involved.

Conclusion
I hope the contents of this paper have been helpful in guiding judges hearing Care appeals.

Additional resources may be found at the following sites:

(a) the website of the Children’s Court contains numerous resources including the Practice
Notes, the Contact Guidelines and various protocols. Most important, however, is the
Children’s Law News site (CLN), which contains various cases and articles collected over
the last decade relating to Children’s Law. It contains a helpful index

(b) there is a chapter in the Civil Trials Bench Book on Child care appeals at [5-8000]
(c) there is a chapter in the Local Court Bench Book on the Children’s Court — Care and
Protection Jurisdiction at [40-000].

Finally, please feel free to ring me at any time to discuss issues of law or procedure in Care
matters.
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Updates in the care and protection jurisdiction

Department of Family and Community Services Report on the outcomes
of consultations: shaping a better child protection system

Amendments to the Children and Young Persons (Care and Protection)
Act 1998 and Adoption Act 2000

The Role of an Independent Legal Representative

Conclusion

Introduction

I would like to begin by acknowledging the traditional custodians of the land on which we meet,
the Biripi people, and pay my respects to their Elders past, present and emerging. I acknowledge
and respect their continuing culture and the contribution they make to the life of this region.

The purpose of this paper is to alert Local Court Magistrates to recent developments affecting
the exercise of Children’s Court jurisdiction, and is designed to be a reference resource which
may assist you in relation to children’s matters in either care or crime.

I will firstly canvass some more general developments affecting the Children’s Court over the
past year or so, and then discuss some updates in the criminal and care jurisdictions, followed
by a brief discussion of some recent case law.

Updates in the care and protection jurisdiction

There are several important updates and developments in the care and protection jurisdiction
of the Children’s Court, which I will canvass briefly here.

Department of Family and Community Services Report on the outcomes of
consultations: shaping a better child protection system

Following consultations in 2017 and 2018, DFaCS published a report on the outcomes of
these consultations in October 2018. The report, titled “Shaping a Better Child Protection
System”, outlines a summary of overall feedback from stakeholders, and communicates the
NSW Government’s position in relation to the child protection system.!

*  This is an extract of the presentation relevant to the care and protection jurisdiction. The remainder of the
presentation is contained at [8-1000].

1t President of the Children’s Court of NSW, Local Court Regional Conference, 27-29 March 2019, Port Macquarie.

1 Family and Community Services, “Shaping a  better child protection system”, at
www.facs.nsw.gov.au/about/reforms/children-families/better-child-protection, accessed 4 July 2019.
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Notably, the report recommended that the Children and Young Persons (Care and Protection)
Act 1998 (the “Care Act”) be amended to provide that if a child or young person is assessed
as at risk of significant harm, their family must be offered alternative dispute resolution before
Care orders are sought from the Children’s Court, except where it would not be appropriate due
to exceptional circumstances.

The NSW Government also recommended an amendment to the Care Act to extend the
obligation of government agencies and government funded NGO’s to cooperate in the delivery
of services to children and young persons, for the provision of prioritised access to services for
children and young persons at risk of significant harm and their families.

This recommendation was made in light of the fact that the issues that families present to the
health, education and justice systems are often associated with child protection risks.

The report recommended that the Children’s Court be empowered to make a guardianship
order by consent, where the suitability assessments around guardianship have been satisfied
and all parties and children have received independent legal advice.

It was recommended that all parties to care proceedings may apply to vary an interim order
without the requirement of a s 90 application to be filed. This would likely shorten care
proceedings and provide further procedural fairness to participants.

The NSW government also recommended that where the Children’s Court approves a
permanency plan involving restoration, guardianship or adoption, that the maximum period for
which an order may be made allocating all aspects of parental responsibility to the Minister
is 24 months, unless the Children’s Court is satisfied that there are special circumstances that
warrant a longer period.

As such, it was recommended that s 83 be amended so that, “realistic possibility of
restoration” means a realistic possibility of the child or young person being restored to his or
her parents within a reasonable period, not exceeding two years.

The NSW Government recommended that an amendment to the Care Act be made to
empower the Children’s Court to make contact orders for more than 12 months duration for
children and young persons who are the subject of a guardianship order, where it is in the best
interests of the child or young person.

It was also recommended that s 90 be amended to introduce primary and additional
considerations that the Children’s Court must consider before granting leave to vary or rescind
a Care order.

Finally, the Government recommended that the time limit in s 136(3) be amended from 6
months to 12 months to enable greater flexibility in the restoration process.

Amendments to the Children and Young Persons (Care and Protection) Act 1998 and
Adoption Act 2000

The Children and Young Persons (Care and Protection) Amendment Act 2018 commenced on

4 February 2019. The Act amends the Care Act and the Adoption Act 2000 to support current
child protection reforms.

The amendments aim to strengthen services to keep children safely at home with their
families and restore children to their families when it is safe to do so. When this is not possible,
a safe home will be secured for children through guardianship or open adoption.
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The amendments aim to support further reductions in the number of children and young
people in out-of-home care and improve the timeliness and quality of services for these children
and their families.

The key amendments focus on:
o carlier family preservation and restoration
e permanency for children and young people, and

e streamlined court processes.

Earlier intervention with families is central to the legislative changes. Alternative Dispute
Resolution, such as Family Group Conferencing, must be offered to a family before orders are
sought from the Children’s Court. This provides families an opportunity to work together to
develop their own plan to keep their children safe.

The Department of Family and Community Services can ask an agency or funded service
provider to give prioritised access to services for children at risk of significant harm and their
family.

The Children’s Court is able to assess the realistic possibility of restoration in a 24 month
period, allowing the court to consider whether restoration will be possible into the future.
Children and young people will be able to be restored to their parents up to 12 months before
a court order involving restoration expires.

The amendments also focus on greater permanency for children and young people. Shorter
term court orders will focus on casework planning to secure long-term permanency outcomes
sooner, and reduce the time children spend in out-of-home care. For care plans involving
restoration, guardianship or adoption, the maximum period of an order giving parental
responsibility to the Minister will be 24 months, unless the Children’s Court is satisfied that
special circumstances exist.

The changes to legislation also aim to streamline court processes to focus on each child’s
experience and what is in their best interest. The changes are designed to minimise lengthy
litigation processes and respond to a child’s needs quickly.

The Children’s Court is able to:

» make a guardianship order where both parents consent, without the need to make a finding
that there is no realistic possibility of restoration of the child to their parents

» make contact orders for longer than 12 months where a guardianship order is made and it
is in the child’s best interest

 relist a matter and review progress in implementing the Care plan if the court is not satistied
that proper arrangements have been made for the child’s care and protection

 prioritise the views of children in applications for leave to vary or rescind a Care order

 discuss an application for leave to vary or rescind a Care order if the court is satisfied that
it is frivolous, vexatious, an abuse of process, or one of a serious of unsuccessful attempts
by the applicant, and

e vary an interim order on an application by a party during proceedings if the court is satisfied
that it is appropriate to do so.
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There are a number of other ad hoc changes to care and protection proceedings. For example:

e when a guardian or carer with full parental responsibility dies, care responsibility will sit
with the Secretary for 21 days. This will give the Secretary time to ensure appropriate care
arrangements have been made

« the publication or broadcast of the names of children in a way that identifies them as being
in out-of-home care will be prohibited in most situations,

e supported out-of-home care will only be provided for the placement of a child in care with
a relative or kin where a relevant court order exists, consistent with existing practice.

The Department of Family and Community Services will monitor and report on the changes
to ensure that they are supporting better outcomes for children, families and Aboriginal
communities.

The Role of an Independent Legal Representative

The concept that “children should be seen and not heard” has become redundant as society has
developed an appreciation of the value that children and young people can add when they are
empowered to participate.

The qualification has been enshrined in Art 12 of the United Nations’ Convention on the
Rights of the Child 1989 (UNCROC). It states:

States Parties shall assure to the child who is capable of forming his or her own views the right
to express those views freely in all matters affecting the child, the views of the child being given
due weight in accordance with the age and maturity of the child.

For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial
and administrative proceedings affecting the child, either directly or through a representative or
an appropriate body, in a manner consistent with the procedural rules of national law.2

The participation principle in Art 12 is qualified by ss 8 and 9 of the Care Act. The Care
Act clarifies that a young person’s participation in decision-making is subject to ensuring their
safety, welfare and well-being.3

The Independent Legal Representative (ILR) or “best interests” model is consistent with
the need to consider the child’s views whilst maintaining an overarching commitment to
safeguarding the child’s interests. The ILR will consult with the child, but their overriding duty
is to the court, to act in accordance with the safety, welfare and well-being of the child.

The Direct Legal Representative (DLR) model requires that a DLR may be appointed for
any child at the age of 12 or over who is capable of giving instructions. The DLR must then
advocate as instructed by the child.

A practitioner who has been appointed as a DLR may make an application to the court for
a declaration that a child aged 12 years or older is incapable to giving proper instructions and
that the practitioner should act as an ILR instead of a DLR. Practitioners should make such an
application where the practitioner forms the view that this is appropriate.

2 United Nations, Convention on the Rights of the Child, in force 2 September 1990, at www.ohchr.org/en/
professionalinterest/pages/crc.aspx, accessed 27 June 2019.
3 CareActs?9.
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Section 99D(b) of the Care Act provides that the role of an ILR includes the following:

(i) if a guardian ad litem has been appointed for the child or young person — acting on the
instructions of the guardian ad litem;

(i) interviewing a child or young person after becoming the independent legal representative
(ii1)) explaining to the child or young person the role of an independent legal representative

(iv) presenting direct evidence to the Children’s Court about the child or young person and
matters relevant to his or her safety, welfare and well-being

(v) presenting evidence of the child’s or young person’s wishes (and in doing so the independent
legal representative is not bound by the child’s or young person’s instructions)

(vi) ensuring that all relevant evidence is adduced and, where necessary, tested
(vii) cross-examining the parties and their witnesses

(viii) making applications and submissions to the Children’s Court for orders (whether final or
interim) considered appropriate in the interest of the child or young person,

(ix) lodging an appeal against an order of the Children’s Court if considered appropriate.

The role of the ILR is critical to ensuring that the participation principles of the Act are adhered
to. ILRs can do this, while preserving the safety, welfare and well-being of the child, by using
participatory advocacy. The future is bright and with scientific, psychiatric and sociological
advancements, we will no doubt see further discussion of alternative schemes.

Conclusion

I hope this paper has been useful in outlining the changes in the Children’s Court jurisdiction
which have occurred over the past few years, and which will continue to unfold over the course
of the year.
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Important cases — Aboriginal and Torres
Strait Islander placement principles

Adoption of Jimmy (a pseudonym) [2025] NSWSC 408 ...........ccoooiiiiiiiniinnene [3-1000]

Adoption of John (a pseudonym) and William (a pseudonym) [2025]
NSWSC 109

Re Lucinda Porter (No 2) [2023] NSWChC 2
Re Malakhai [2022] NSWChC 6

Hackett (a pseudonym) v Secretary, Department of Communities and
Justice [2020] NSWCA 83

Department of Communities and Justice and Masters [2020] NSWChC 7
Adoption of B [2019] NSWSC 908

Fischer v Thompson (Anonymised) [2019] NSWSC 773

Re Timothy [2010] NSWSC 524

Re Victoria and Marcus [2010] CLN 2

Adoption of Jimmy (a pseudonym) [2025] NSWSC 408

Last reviewed: June 2025

Adoption — Aboriginal placement — where birth parents disclosed Aboriginal heritage —
whether Secretary has made reasonable inquiries as to whether child is an Aboriginal child —
whether child is Aboriginal.

Adoption — best interests — alternatives to adoption — where child has been cared for by
adoptive parents for more than 12 years — where adoptive parents have been granted parental
responsibility for child until he attains 18 years of age — where adoptive parents not seeking
guardianship orders and seek to support child to lead independent life — adoption clearly
preferable in best interests of child.

Adoption — consent — dispense order — child — where 17 year old child diagnosed with
speech and language disorders — where child cannot participate in registered counselling to
give consent to his own adoption — where child given opportunity to express views freely
about the adoption.

Adoption of John (a pseudonym) and William (a pseudonym) [2025] NSWSC 109

Adoption — Aboriginal placement principles — reasonable inquiries — where children placed
with non-Aboriginal carers at a time when not aware that children may be Aboriginal — where
birth mother and children strongly identify as Aboriginal — where carers are raising children
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as Aboriginal — where Secretary of view that children are not Aboriginal — whether Secretary
has made reasonable inquiries as to whether the children are Aboriginal children — whether
children are Aboriginal children.

Re Lucinda Porter (No 2) [2023] NSWChC 2

Placement/kinship assessment — Aboriginal child with special needs — placed with
non-Aboriginal foster carers — child is stable, secure and thriving in current placement —
Family Group Conference indicated family’s wish for child to remain in current placement —
Care Plan proposed maternal great-uncle and aunt as long-term kinship carers — request for
DClJ's permanency planning refused — long-term placement with maternal great-uncle and aunt
cannot be recommended unless they are aware of child's special needs and assessment considers
whether they have skills and commitment to provide a long-term home for child with special
needs — safety, welfare and well-being of child are paramount, and kinship placement is not
the only consideration in deciding placement — no evidence Secretary considered and weighed
all relevant factors — maternal great-uncle and aunt withdrew application — no Aboriginal
carers available and only available long-term placement was foster parents — Amended
Care Plan and Cultural Plan permanency planning appropriately and adequately addressed
— placement/kinship assessment must contain probing, challenges, appropriate corroboration,
consideration of objective evidence, analysis and reasoning based on assessor’s expertise: see
[74] for assessment requirements — DCJ must balance Aboriginal and Torres Strait Islander
placement principles with child’s current circumstances and future needs and placement options
and decide which placement will be in the child’s best interest — parental responsibility to the
Minister.

Re Malakhai [2022] NSWChC 6

Application by mother for restoration — Aboriginal mother and child — s 13 Aboriginal
and Torres Strait Islander Child and Young Person Placement Principles apply — vulnerable
child with ongoing medical and health needs — mother and child living in an FSP residential
home with no support — referral to residential intensive parenting education program did
not eventuate — Family is Culture Report recommendation 45: prenatal caseworkers should
be allocated to ensure that expectant Aboriginal parents have access to early, targeted and
coordinated intervention services and support — mother needs targeted and therapist-lead
counselling to assist her learn parenting skills — no realistic possibility of restoration to mother
— mother demonstrated no insight into impact of her cannabis use on her ability to parent
safely — domestic violence — permanency planning has not been appropriately and adequately
addressed — direction that a new Care Plan be prepared.

Hackett (a pseudonym) v Secretary, Department of Communities and Justice
[2020] NSWCA 83

Adoption — biological father opposed adoption — biological mother identified as Aboriginal
— child assumed into care at 7 months of age and placed with her proposed adoptive mother
who is not Aboriginal — prior decision, Fischer v Thompson (Anonymised) [2019] NSWSC
773, stated that in order for a child to be an “Aboriginal child”, it was necessary to identify an
ancestor of the child who was “a member of the Aboriginal race of Australia, and identified
as an Aboriginal person, and was accepted by the Aboriginal community as an Aboriginal
person” — at first instance it was held that the child was not Aboriginal and Aboriginal child
placement principles did not apply — s 4(1) Adoption Act 2000 provides that the definition of
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“Aboriginal child” refers to “descended from an Aboriginal” and s 4(2) refers to the child being
“of Aboriginal descent”; “descended” and “descent” have nothing to do with identification
or acceptance — unnecessary to identify ancestor who was a member of Aboriginal race,
identified as Aboriginal and was recognised by Aboriginal community — sufficient to show
child was descended from people who lived in Australia before British colonisation — Fischer
v Thompson (Anonymised) [2019] NSWSC 773 disapproved — leave to appeal granted in part.

Department of Communities and Justice and Masters [2020] NSWChC 7

Application to rescind Care Orders giving Minister parental responsibility — applicant formerly
held parental responsibility for child — Secretary opposed leave being granted due to an
inability to approve applicant as an authorised carer because of a current bar to a Working With
Children Check and also concerns as to capacity to provide adequate care — applicant and
child are Aboriginal people — applicant shared parental responsibility with Minister for cultural
up-bringing — sufficient interest in welfare of a child to enable applicant to have standing
— significant change in relevant circumstances — applicable factors for s 90 leave following
amendment of Care Act — child’s attachment to applicant and risk of psychological harm —
leave granted.

Adoption of B [2019] NSWSC 908

Adoption — child assumed into care at 6 months of age and placed with her proposed adoptive
mother whom she has lived with for 12 years — birth father opposed adoption order —
child consented to adoption — birth mother identified as Aboriginal person — evidence not
conclusive whether child is of Aboriginal descent — adoption in child’s best interests — order
for adoption and order for change of surname approved.

Fischer v Thompson (Anonymised) [2019] NSWSC 773

Adoption — ss 4, 34 Adoption Act 2000 definition of Aboriginal person — s 32 Care Act
Aboriginal child placement principles — summons for orders for adoption and change of
surname — 12 year old boy lives with proposed adoptive parents who have been caring for
him since birth — birth parents oppose adoption — child consents to adoption — birth father
discovered he was Aboriginal in 2017 — Aboriginality of child investigated by Secretary —
Secretary opposed adoption as child benefiting from contact with birth family and connection
with Aboriginal heritage — descent is sufficient for a child to be an Aboriginal child for
purposes of s 4(1), (2) Adoption Act but child must still be descended from an Aborigine as
defined in s 4 test — birth father is not an Aborigine for the purposes of the Act due to lack of
evidence to meet components of s 4 test — order for adoption and order for change of surname
approved.

Re Timothy [2010] NSWSC 524

Children — care and protection — administrative law — judicial review — grounds of review
— jurisdictional error and procedural fairness — decisions of Children’s Court Magistrates —
who may make application for interim order regarding placement — Aboriginal Care Circle.

Re Victoria and Marcus [2010] CLN 2

Children — care and protection — leave to bring an application to rescind a care order —
application of Aboriginal and Torres Strait Islander Placement Principles — importance of
encouraging and preserving the children’s Aboriginal cultural identity — children with special
needs — autism.
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Important cases — Adoption

Adoption of Jimmy (a pseudonym) [2025] NSWSC 408 ............ccooiiiiininniincne [3-1020]

Adoption of John (a pseudonym) and William (a pseudonym) [2025]
NSWSC 109

Hackett (a pseudonym) v Secretary, Department of Communities and
Justice [2020] NSWCA 83

Department of Communities and Justice and Jake [2020] NSWChC 2
Adoption of B [2019] NSWSC 908
Fischer v Thompson (Anonymised) [2019] NSWSC 773

Department of Communities and Justice and the Stonsky Children [2019]
NSWChC 8

Adoption of SRB, CJB and RDB [2014] NSWSC 138

Adoption of Jimmy (a pseudonym) [2025] NSWSC 408

Last reviewed: June 2025

Adoption — Aboriginal placement — where birth parents disclosed Aboriginal heritage —
whether Secretary has made reasonable inquiries as to whether child is an Aboriginal child —
whether child is Aboriginal.

Adoption — best interests — alternatives to adoption — where child has been cared for by
adoptive parents for more than 12 years — where adoptive parents have been granted parental
responsibility for child until he attains 18 years of age — where adoptive parents not seeking
guardianship orders and seek to support child to lead independent life — adoption clearly
preferable in best interests of child.

Adoption — consent — dispense order — child — where 17 year old child diagnosed with
speech and language disorders — where child cannot participate in registered counselling to
give consent to his own adoption — where child given opportunity to express views freely
about the adoption.

Adoption of John (a pseudonym) and William (a pseudonym) [2025] NSWSC 109

Adoption — Aboriginal placement principles — reasonable inquiries — where children placed
with non-Aboriginal carers at a time when not aware that children may be Aboriginal — where
birth mother and children strongly identify as Aboriginal — where carers are raising children
as Aboriginal — where Secretary of view that children are not Aboriginal — whether Secretary
has made reasonable inquiries as to whether the children are Aboriginal children — whether
children are Aboriginal children.

Hackett (a pseudonym) v Secretary, Department of Communities and Justice
[2020] NSWCA 83

Adoption — biological father opposed adoption — biological mother identified as Aboriginal
— child assumed into care at 7 months of age and placed with her proposed adoptive mother
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who is not Aboriginal — prior decision, Fischer v Thompson (Anonymised) [2019] NSWSC
773, stated that in order for a child to be an “Aboriginal child”, it was necessary to identify an
ancestor of the child who was “a member of the Aboriginal race of Australia, and identified
as an Aboriginal person, and was accepted by the Aboriginal community as an Aboriginal
person” — at first instance it was held that the child was not Aboriginal and Aboriginal child
placement principles did not apply — s 4(1) Adoption Act 2000 provides that the definition of
“Aboriginal child” refers to “descended from an Aboriginal” and s 4(2) refers to the child being
“of Aboriginal descent”; “descended” and “descent” have nothing to do with identification
or acceptance — unnecessary to identify ancestor who was a member of Aboriginal race,
identified as Aboriginal and was recognised by Aboriginal community — sufficient to show
child was descended from people who lived in Australia before British colonisation — Fischer
v Thompson (Anonymised) disapproved — leave to appeal granted in part.

Department of Communities and Justice and Jake [2020] NSWChC 2

Adoption — child placed in a kinship foster care placement with the proposed adoptive parents
after birth — no realistic prospect of restoration to parents — interim order allocating all aspects
of Parental Responsibility to the Minister — Secretary filed a Care Plan proposing adoption
— IRL not satisfied with permanency planning — found that adoption is premature and court
cannot be satisfied the Care Plan addresses all the needs of the child — Plan not approved and
Secretary invited to prepare a further Care Plan.

Adoption of B [2019] NSWSC 908

Adoption — child assumed into care at 6 months of age and placed with her proposed adoptive
mother whom she has lived with for 12 years — birth father opposed adoption order —
child consented to adoption — birth mother identified as Aboriginal person — evidence not
conclusive whether child is of Aboriginal descent — adoption in child’s best interests — order
for adoption and order for change of surname approved.

Fischer v Thompson (Anonymised) [2019] NSWSC 773

Adoption — ss 4, 34 Adoption Act 2000 definition of Aboriginal person — s 32 Care Act
Aboriginal child placement principles — summons for orders for adoption and change of
surname — 12 year old boy lives with proposed adoptive parents who have been caring for
him since birth — birth parents oppose adoption — child consents to adoption — birth father
discovered he was Aboriginal in 2017 — Aboriginality of child investigated by Secretary —
Secretary opposed adoption as child benefiting from contact with birth family and connection
with Aboriginal heritage — descent is sufficient for a child to be an Aboriginal child for
purposes of s 4(1), (2) Adoption Act but child must still be descended from an Aborigine as
defined in s 4 test — birth father is not an Aborigine for the purposes of the Act due to lack of
evidence to meet components of s 4 test — order for adoption and order for change of surname
approved.

Department of Communities and Justice and the Stonsky Children [2019]
NSWChC 8

Adoption — children placed with carers with a view to adoption — no realistic possibility of
restoration to parents — Secretary proposed short-term care orders of parental responsibility
to the Minister for two years with a view to adoption — parents opposed adoption — ILR
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contends that permanency planning is not achieved — proposed adoptive parents are highly
regarded foster carers with extensive experience in caring for children in short-term, respite and
emergency capacities as well as caring for children with delays or disabilities — adoption plan
is real and not simply aspirational, not a case of a mere intention to adopt — unlikely adoption
process will finalise within two years — Care Plan should place an onus on the Secretary to
bring an application for rescission under s 90 Care Act if adoption is delayed or does not proceed
— the permanency planning has not been appropriately and adequately addressed unless Care
Plan has a mechanism to ensure a s 90 application is made — Secretary directed to prepare a
different permanency plan.

Adoption of SRB, CJB and RDB [2014] NSWSC 138

Family Law Act 1975 (Cth) s 64B(2)(b) — Adoption Act 2000 ss 8, 59, 67(1)(d), 90, 91, 118
— children were removed from their birth parents’ care pursuant to a child protection order, on
the grounds, inter alia, that they were living in an unsafe environment due to issues of domestic
violence and substance abuse (including alcohol, cannabis and heroin) on the part of their birth
parents — whether making of adoption orders clearly preferable to any other legal action which
can be taken in respect of the care of the children — focus of the adoption order must be on
the best interests of the child, not the wishes and aspirations of the adoptive applicants or birth
parents — factors to consider as to whether adoption order preferable to other long-term orders
— finding that the making of the adoption orders were clearly preferable to any other action
which can be taken with respect to the care of the children.
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Important cases — Bias

M v Secretary, Department of Communities and Justice [2024] NSWCA 283 .... [3-1040]
BW v Secretary, Department of Communities and Justice [2024] NSWSC 1354

Polsen v Harrison [2021] NSWCA 23

JL v S, DFaCS [2015] NSWCA 88

M v Secretary, Department of Communities and Justice [2024] NSWCA 283

Last reviewed: March 2025

Bias rule — actual or apprehended — apprehended bias — where bias alleged by reference to
reasons for judgment — sole reliance on reasons inverts proper inquiry — transcript did not
disclose bias.

BW v Secretary, Department of Communities and Justice [2024] NSWSC 1354

Judicial review — Children’s Court Magistrate — bias — apprehended bias — application for
disqualification of Magistrate — fair-minded lay observer — error of law on the face of the
record — adequacy of reasons.

Polsen v Harrison [2021] NSWCA 23

Application for recusal declined — judge commented on role of plaintiff’s expert at conclave
— comments made during preliminary discussion as to amended pleading — test whether
fair-minded lay observer might think judge might have pre-judged credibility of witness not
satisfied.

JL v S, DFaCS [2015] NSWCA 88

Appeal unsuccessful application for leave to apply to rescind care orders — whether error of law
on the face of the record or jurisdictional error established — whether District Court correctly
applied provisions of the Care Act s 90 — whether judge biased in approach to assessing
applicant’s case — whether there was a denial of procedural fairness — what are the duties
of a judicial officer to an unrepresented litigant — relevance of international treaty obligations
(United Nations Convention on the Rights of the Child) to exercise of discretion — whether
judge placed excessive or too little weight on applicant’s evidence.
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[3-1060]

Important cases — Care and protection

Department of Communities and Justice (DCJ) and Rosa Juma [2025]
INSWORC 6 ...ttt ettt ettt e ebe e aeessbeesaesaseeneeenne [3-1060]

RC and PK v Secretary, Department of Communities and Justice [2024]
NSWDC 196

Department of Communities and Justice (DCJ) and Skyla [2023]
NSWChC 12

DCJ and Evie and Grace [2023] NSWChC 1

Y (a pseudonym) v Secretary, Communities and Justice (No 4) [2021]
NSWDC 81

Department of Communities and Justice and Jacinta [2021] NSWChC 5
CXZ v Children’s Guardian [2020] NSWCA 338
Secretary, Department of Communities and Justice v B [2020] NSWDC 736

A v Secretary, Department of Communities and Justice (No 4) [2019]
NSWSC 1872

Re Benji and Perry [2018] NSWSC 1750

NU v NSW Secretary of Family and Community Services [2017] NSWCA 221
AA v DFaCS [2016] NSWCA 323

DFaCS re Eggleton [2016] NSWChC 4

Re June [2013] NSWSC 969

Re Sophie (No 2) [2009] NSWCA 89

Re Jayden [2007] NSWCA 35

SB v Parramatta Children’s Court [2007] NSWSC 1297

Re Alistair [2006] NSWSC 411

Department of Communities and Justice (DCJ) and Rosa Juma [2025] NSWChC
6

Last reviewed: June 2025

Care proceedings — care order — interim care order — safety plans.
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RC and PK v Secretary, Department of Communities and Justice [2024] NSWDC
196

Care and protection — care and protection orders — appeal from Children’s Court to District
Court — whether the need for care and protection of the child has been established — general
principles applicable — alleged sexual assault of children by mother — alleged mental health
issues — lack of insight.

Department of Communities and Justice (DCJ) and Skyla [2023] NSWChC 12

Care and protection — establishment — availability of parent — no parent available.

DCJ and Evie and Grace [2023] NSWChC 1

Twin infants had healing fractures at multiple sites — most probable cause was the application
of excessive force by a parent — parents unable to explain injuries and children were assumed
into care and placed with their maternal great aunt — non-exhaustive list of factors in assessing
safety at [53] — parents are intelligent, educated and engaged with services as recommended
by the Department — parents have made the children available for medical assessments and
reviews and have personally undertaken medical tests in search of a medical explanation for the
injuries — parents have both attended psychologists to address concerns about their capacity
to support their children — exposure of the harm will cause both parents to reflect on the way
they have handled the children and to closely observe the other when handling the children
— children’s maternal uncle and grandparents will remain connected to the children and are
alert to any signs of physical distress — children attend childcare three days each week and
are supported by a nanny — risk of harm has been sufficiently mitigated such that the children
are likely to be safe in the care of their parents — realistic possibility of restoration of children
to their parents.

Y (a pseudonym) v Secretary, Communities and Justice (No 4) [2021] NSWDC 81

Care and protection — application by the Secretary, Department of Communities and Justice
to set aside appellant’s subpoenas that seek production of documents — no legitimate forensic
purpose identified — subpoenas oppressive and too wide — fishing — subpoenas set aside.

Department of Communities and Justice and Jacinta [2021] NSWChC 5

Section 71 Care Act — Secretary, the parents and the Direct Legal Representative (DLR)
reached agreement to allow child to return home immediately — Magistrate refused to make
findings and orders by consent — s 9(1) Care Act requires that in any decision the court makes,
the safety, welfare and well-being of the child are paramount — parental responsibility allocated
to the Minister for Families, Communities and Disability Services until the child attains 18 years
of age.

CXZ v Children’s Guardian [2020] NSWCA 338

Care and protection — principles to be applied in determining whether person poses risk to
safety of children under s 18 Child Protection (Working with Children) Act 2012 (NSW) —
primary judge erred by finding tribunal failed to discharge its function — M v M (1988) 166
CLR 69 does not require each allegation of risk to be assessed by a three-step process — tribunal
properly assessed whether evidence disclosed applicant posed a risk — leave to appeal granted.

CCRH 22 225 JUN 25



Care and protection matters
[3-1060] Care and protection

Secretary, Department of Communities and Justice v B [2020] NSWDC 736

Care and protection — care order — appeal from Children’s Court to District Court by plaintiff
Secretary — need for care and protection of child established — sexual assault of other child
— perpetrator not clear — mother had drug and mental health issues — lack of insight into
seriousness of the injuries — general principles applicable — appeal allowed.

A v Secretary, Department of Communities and Justice (No 4) [2019] NSWSC
1872

Care and protection — allegation father sexually abused daughter — both children removed
from parents and placed in care of Minister — children at unacceptable risk of harm — the
ground for care orders under s 71(1)(c) has been made out in relation to both children — orders
made by the Children’s Court confirmed.

Re Benji and Perry [2018] NSWSC 1750

Care and protection — Children’s Court ordered children to be returned to their carers —
“unacceptable risk of harm™ test in M v M (1988) 166 CLR 69 — s 9(1) Care Act — necessary
to balance possibility of harm if children are returned to their carers with probability of
psychological harm if they are not returned — application dismissed.

NU v NSW Secretary of Family and Community Services [2017] NSWCA 221

Care and protection — allegation father sexually abused daughter — appropriate test to be
applied in cases of custody/ access to child — inability to make positive finding of abuse not
ultimate determinative of unacceptable risk of harm — Browne v Dunn rule did not apply —
no error of law demonstrated — summons dismissed.

AA v DFaCSs [2016] NSWCA 323

Care and protection — whether actions of DFaCS under Care Act valid — father charged
interstate but not convicted of indecent and sexual assault involving a child under 12 years —
risk of harm report about the father’s alleged history of sexual assaults — risk of violence alerts
— mother’s three older children from a former marriage assumed into care and subject to an
emergency care and protection order — high risk birth alert issued for impending birth of child
and any future children — whether DFaCS’s assumption of care order and the high risk birth
alert valid — DFaCS case in totality conveyed a serious risk of harm — parents did not establish
grounds for relief — allegations of misconduct against DFaCS officers not found — DFaCS
not motivated by ill-will but acted in the children’s best interests.

DFaCS re Eggleton [2016] NSWChC 4

Application under Care Act — application of the unacceptable risk of harm test — parental
history of alcohol and drug abuse — accidental death of younger sibling — realistic possibility
of restoration — strong and positive attachment between child and parents — magnitude of risk
not sufficient to meet the threshold for unacceptable risk of harm.

Re June [2013] NSWSC 969

Application by foster carers challenging decision of Children’s Court — whether magistrate
erred in failing to admit relevant evidence — need to weigh advantages of admitting
probative evidence against disadvantages of admitting improperly obtained evidence —
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whether magistrate failed to comply with s 9(2)(c) Care Act — whether magistrate failed to
properly apply s 79(3) — whether foster carers were entitled to an opportunity to be heard on
matters of significant impact — what constitutes an opportunity to be heard — s 87 — where
an order may have a significant impact on a person who is not a party to proceedings, there is a
need for that person to be given an opportunity to be heard on that issue — ex tempore judgment
— whether foster carers have standing to seek relief under s 69 Supreme Court Act 1970 —
if not, whether manifest defects in hearing before and reasons of Children’s Court constitute
“exceptional circumstances” — whether Supreme Court may, in the exercise of parens patriae
jurisdiction, grant relief under s 69 — order quashed and matter remitted to the Children’s Court
to be heard by a magistrate other than the magistrate who made the order that has been quashed.

Re Sophie (No 2) [2009] NSWCA 89

Care and protection — application for care order — child welfare — whether child in need of
care and protection — child infected with a sexually transmitted disease — whether child was
sexually abused by the father who had the same sexually transmitted disease — onus of proof
— history of litigation chequered — appeal — father seeking an order in the nature of certiorari
quashing orders upon the ground of an error of law on the face of the record — whether trial
judge failed to place onus on the Director-General of proving sexual abuse on the bala