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Currency

Update 160, December 2025

Update 160 amends the Bench Book to update and revise various chapters and incorporate
recent legislative developments and case law. The following chapters have been revised:

The plea and defended hearings

o The title of the chapter has been updated, [4-020] Summary procedure has been amended,
and new [4-030] Obligations of the court taking the plea added, to include reference and
commentary regarding the court’s obligations when taking the plea.

e [4-060] Reasons for decision updated to incorporate Lambourne v Baker (No 5) [2024]
NSWCA 241 regarding the giving of adequate reasons.

Children’s Court — criminal jurisdiction

e [38-080] Sentencing orders and principles and [38-180] Make a control order —
s 33(1)(g) updated to incorporate DPP (NSW) v PD [2025] NSWCA 249 regarding the
maximum duration of a control order.

Crimes (Forensic Procedure) Act 2000

o The chapter at [58-000]ff has been revised and updated.

Local Court Practice Notes

e New Practice Note “Bail Proceedings” added at [74-950]. This Practice Note commenced
on 22 November 2025 and revokes:

— the Local Court Practice Note, Bail Division Proceedings, issued 27 June 2025; and

— the Local Court Practice Note, Bail Proceedings (Weekend Centralised Bail Courts),
issued 25 October 2024.

The Index, Table of cases and Table of statutes have been updated to Update 160.


https://www.judcom.nsw.gov.au/publications/benchbks/local/subject_index.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/table_of_cases.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/table_of_statutes.html
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Foreword

The Local Court Bench Book is a comprehensive guide for magistrates for the conduct of civil
and criminal practice and procedure in the Local Court of New South Wales. The members of
the Local Court Bench Book Subcommittee and Judicial Commission of New South Wales staff
who produced the work, and who have kept it up to date, are to be congratulated.

Previous editions of the Bench Book were available only to magistrates. To coincide with the
commencement of the Local Court Act 2007 on 6 July 2009, which established the Local Court
as a single constituted court sitting at 153 locations across the State, it was decided to make the
Bench Book more widely available. It is hoped that this will further enhance the contribution of
the Bench Book to the efficient administration of justice in New South Wales. The Local Court
of New South Wales is the largest and busiest court in Australia and finalises 96 per cent all
criminal matters and 90 per cent of all civil matters within New South Wales.

The Judicial Commission has always welcomed criticism and suggestions from magistrates
about the contents of the Bench Book. Now that the Bench Book will be more widely available,
the invitation to make suggestions and advance criticisms is extended to the broader legal
community, with the hope that this will ensure the maintenance of a Bench Book of the highest
quality and authority over the long term. It is appropriate to reiterate that the Bench Book does
not contain an authoritative statement of the law.

His Honour Peter Johnstone
Chief Magistrate
2021
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Comments and Contacts

The Local Court Bench Book has been designed to assist magistrates to conduct proceedings in
the Local Court of New South Wales. The material has been developed under the direction of
the Local Court Bench Book Subcommittee as part of the Local Court Education Committee.

The Local Court Bench Book will be progressively updated in accordance with legislative
changes and court decisions.

Although considerable care has been taken in the preparation of these materials, the content
should not be regarded as a substitute for the actual text of legislation or court decisions.

As we wish to produce materials which are of benefit to judicial officers, the Judicial
Commission welcomes any criticisms or suggestions as to the form or content of the Local
Court Bench Book. We encourage you to contact us should any errors or omissions be found —

The Editor

Local Court Bench Book

Judicial Commission of New South Wales
GPO Box 3634

Sydney NSW 2001

Tel: + 61 2 9299 4421
Fax: + 6129290 3194
Email: localbb@judcom.nsw.gov.au

© Judicial Commission of New South Wales 1990-2010
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Disclaimer

The Local Court Bench Book contains information prepared and collated by the Judicial
Commission of New South Wales (the Commission).

The Commission does not warrant or represent that the information contained within this
publication is free of errors or omissions. The Local Court Bench Book is considered to be
correct as at the date of publication, however changes in circumstances after the time of issue
may impact the accuracy and reliability of the information within.

The Commission takes no responsibility for and makes no representation or warranty
regarding the accuracy, currency, reliability and correctness of any information provided to the
Commission by third parties.

The Commission, its employees, consultants and agents will not be liable (including but not
limited to liability by reason of negligence) to persons who rely on the information contained
in the Local Court Bench Book for any loss, damage, cost or expense whether direct, indirect
consequential or special, incurred by, or arising by reason of, any person using or relying on
the publication, whether caused by reason of any error, omission or misrepresentation in the
publication or otherwise.
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Introduction

Note: Some of the tables of maximum penalties are populated using Lawcodes data. For more
information, see Changes to Specific Penalties and Orders at the end of this introduction.

The Specific Penalties and Orders chapter is only available in html. For the html version,
please click here.

The purpose of this section is to set out the most common offences dealt with, and orders made
by, the Local Court under NSW Acts and regulations.

There are two types of offences dealt with in the Local Court — summary offences and
indictable offences dealt with summarily.

The maximum penalties that the Local Court may impose for these offences under particular
Acts and regulations are set out in the penalties tables below. A number of Acts contain
provisions that set maximum penalties that may be imposed by the Local Court. Where as a
consequence of the application of such a provision, a penalty is lower than that provided for
under the particular offence provision, an asterisk appears next to the penalty and there is a
reference to the limiting provision below the penalties table.

The distinction between the maximum penalty for an offence and the jurisdictional limit of
the Local Court for a particular offence is important when the court is dealing with an indictable
offence summarily. An appropriate sentence, taking into account any discount for the guilty
plea, assistance etc, is to be assessed by reference to the maximum penalty for the offence. The
relevant jurisdictional limit is applied after the appropriate sentence for the offence has been
determined: Park v The Queen (2021) 273 CLR 303 at [2], [19]-[23]; see also Park v R [2020]
NSWCCA 90 at [22]-[35]; [182]; R v Doan (2000) 50 NSWLR 115 at [35].

Indictable offences

Subject to any law or practice that provides for an indictable offence to be dealt with summarily,
indictable offences are punishable by information (an indictment) in the Supreme Court or the
District Court, on behalf of the Crown, in the name of the Attorney General or the Director of
Public Prosecutions: s 8 Criminal Procedure Act 1986 (CP Act).

Where the penalty for an indictable offence is a term of imprisonment only, a court may
impose a fine not exceeding 1000 pu on an offender whom it convicts on indictment and the
fine may be imposed in addition to, or instead of, any other penalty that may be imposed for
the offence: s 15(2), (3) Crimes (Sentencing Procedure) Act 1999.

In many instances, indictable offences may be dealt with summarily. For the purposes of
comparison, in a number of the penalties tables below the maximum penalties for offences dealt
with on indictment have been included in square brackets below the maximum penalty for those
offences which may be dealt with summarily.

Summary offences

A summary offence is an offence that is not an indictable offence: s 3 CP Act. Subject to a
contrary provision, an offence that is permitted or required to be dealt with summarily is to be
dealt with by the Local Court: s 7(1).
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Specific Penalties and Orders

The following offences must be dealt with summarily (s 6):
» an offence that under this or any other Act is required to be dealt with summarily
» an offence that under this or any other Act is described as a summary offence
« an offence for which the maximum penalty that may be imposed is not, and does not include,

imprisonment for more than 2 years, excluding the following offences:
— an offence that under any other Act is required or permitted to be dealt with on indictment

— an offence listed in Table 1 or 2 to Sch 1.
Time limit
Subject to the provisions of any other Act which specify another period within which

proceedings for summary offences may be instituted, such proceedings must be commenced not
later than 6 months from when the offence was alleged to have been committed: s 179 CP Act.

Indictable offences dealt with summarily

Chapter 5 CP Act requires that the indictable offences listed in Tables 1 and 2 of Sch 1 CP Act
be dealt with summarily by the Local Court unless:

 inthe case of Table 1 offences — the prosecuting authority or person charged elects to have
the offence dealt with on indictment

« in the case of Table 2 offences — the prosecuting authority elects to have the offence dealt
with on indictment: s 260 CP Act.

Section 259 CP Act provides that all the offences listed in Tables 1 and 2 are indictable offences,
subject to the provisions in Ch 5.

Time limit
There is no time limit for offences dealt with summarily under Ch 5: s 270 CP Act.

Table 1 offences

Section 267 CP Act prescribes the maximum penalty that may be imposed for an indictable
offence listed in Table 1 dealt with summarily under Ch 5 in any case where the maximum
penalty (when the offence is dealt with summarily) is not provided for:

e the maximum term of imprisonment is 2 years or the maximum term provided by law for
the specific offence, whichever is the shorter term: s 267(2)

e the maximum fine is 100 pu or the maximum fine provided by law for the specific offence,
whichever is the smaller fine: s 267(3)

e instead of imposing a term of imprisonment, the Local Court may impose a fine not
exceeding 100 pu for a Table 1 offence in any case where a fine is not otherwise provided
by law for the offence: s 267(5)

» any option provided by law to impose a term of imprisonment, or a fine, or both continues
to apply: s 267(6).

The maximum penalty the Local Court may impose for:
e attempting to commit an offence

e being an accessory before or after the act
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Specific Penalties and Orders

o aiding, abetting, counselling or procuring the commission of an offence that is a
misdemeanour

e conspiring to commit an offence

 inciting the commission of an offence

is the same as the Local Court may impose for the offence concerned: s 267(4B) CP Act.

Table 1 offences are included in the penalties tables below.

Table 2 offences

Section 268 prescribes the maximum penalty that may be imposed for an indictable offence
listed in Table 2 dealt with summarily under Ch 5 in any case where the maximum penalty
(when the offence is dealt with summarily) is not provided by law:

» the maximum term of imprisonment is, subject to this section, 2 years or the maximum term
of imprisonment provided by law for the offence, whichever is the shorter term: s 268(1A)

e maximum fines which the Local Court may impose for a range of offences under particular
Acts are set out: s 268(2)

» a fine may be imposed as referred to in s 268(2) for an offence in addition to or instead of
any term of imprisonment that may be imposed by law for the offence: s 268(2A).
The maximum penalty the Local Court may impose for:

e attempting to commit an offence
e Dbeing an accessory before or after the act

o aiding, abetting, counselling or procuring the commission of an offence that is a
misdemeanour

e conspiring to commit an offence

 inciting the commission of an offence

is the same as the Local Court may impose for the offence concerned: s 268(2A) CP Act.

Table 2 offences are indicated in the penalties tables below under the relevant provision.

Changes to Specific Penalties and Orders

Lawcodes will be utilised to generate penalties in the Specific Penalties and Orders tables
for all Acts except the ones listed at the end of this notice.

The Lawcodes database provides unique codes for all NSW offences and Commonwealth
offences dealt with in NSW, recording their respective maximum penalties, and is
maintained by the Judicial Commission of NSW. The provision and use of these codes
enables NSW justice sector agencies to exchange information and improve the integrity
of information about offences.

This change will result in efficiencies to the currency of the penalties, as they will be
automatically updated at the same time as the legislation in Lawcodes. Further, the
sentencing statistics for each offence (if available) can be viewed by clicking on highlighted
penalties in the tables. These statistics are updated each quarter and may provide useful
information when sentencing.
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Specific Penalties and Orders

Higher court penalties are generally displayed in a separate column to clarify the different
penalties between the Local Court and the higher courts (or are indicated in square
brackets) where applicable. The tables will continue to have a column specifying whether
the offence is a Table 1 or Table 2 offence.

The sentencing statistics on JIRS will be used to generate the offence description in the
tables which will result in more concise descriptions. The links to the legislation will remain
in the event more in-depth information regarding the provision is needed.

Crimes Act 1900

Child Protection (Offenders Prohibition Orders) Regulation 2018

Drug Misuse and Trafficking Act 1985

Explosives Regulation 2024

Firearms Regulation 2017

Law Enforcement Conduct Commission Act 2016
Mandatory Disease Testing Act 2021

Pawnbrokers and Second-hand Dealers Regulation 2021
Poppy Industry Act 2016

Rail Safety (Adoption of National Law) Regulation 2018
Rural Fires Regulation 2022

Security Industry Regulation 2016

Workplace Surveillance Act 2005.
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https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1900-40.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2004-46.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1985-226.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2003-39.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1996-46.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2016-61.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2021-13.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1996-13.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2016-37.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2012-82.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1997-65.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-1997-157.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/act-2005-47.html

Road transport legislation

[2-000] Road Transport Act 2013: some key provisions

Currency

As amended to Marine Safety Amendment Act 2025. Commenced 2 March 2025.

Jurisdiction

Section 200(1): Proceedings for an offence against the road transport legislation are to be dealt
with summarily before the Local Court or the Supreme Court in its summary jurisdiction.

Section 200(2): The maximum monetary penalty that may be imposed by the Local Court
for an offence against a provision of the road transport legislation is 100 pu or the maximum
monetary penalty provided for the offence (whichever is less). However, for an offence against
s 188(1) or (2), or s 189(4) (failing to nominate or verify, or falsely nominating, person in
charge of vehicle for camera recorded offence), the maximum monetary penalty is 200 pu or
the maximum monetary penalty provided for the offence (whichever is less): s 200(3).

Time to commence proceedings

Section 202(1), and cl 165 of the Road Transport (General) Regulation 2021, indicate the
offences which, notwithstanding the Criminal Procedure Act 1986 or any other Act, may be
commenced no later than two years after the date the offence was alleged to be committed. This

provision only applies to an offence alleged to have been committed after 27 October 2020:
Sch 4, Pt 10(5).

Definition of “road transport legislation”

Section 6 provides:

(1) Inthis Act, “road transport legislation” means the following:
(a) this Act and the statutory rules,
(b) (Repealed),
(c) the Motor Vehicles Taxation Act 1988 and the regulations under that Act,

(d) any other Act or statutory rule made under any other Act (or any provision of such an
Act or statutory rule) prescribed by the statutory rules,

Road Rules 2014

All offences under the rules carry a maximum pecuniary penalty of 20 pu except for the
following:

e Rule 10-2(3): “Exceed speed by more than 45 kmh” — maximum pecuniary penalty: 50 pu
for a heavy motor vehicle or coach; 30 pu in any other case [see r 10—2(1) for the definition
of a heavy motor vehicle. “Coach” is defined in s 4];

e Rule 102(1): “Drive past clearance sign or low clearance sign if the vehicle or a connected
vehicle is higher than the height indicated by the sign” — maximum pecuniary penalty 34 pu;
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[2-000] Road transport legislation

e Rule 104(2): “A driver (except the driver of a bus) must not drive past a no trucks sign
indicating a length if the length of the driver’s vehicle (or the total of a combination) is
longer than that length unless permitted to do so under another law of this jurisdiction” —
maximum pecuniary penalty 34 pu;* and

e Rule 106(2): “The driver of a bus must not drive past a no buses sign indicating a length if
the bus is longer than that length” — maximum pecuniary penalty 34 pu.*

Definition of “major offence”
Section 4(1) provides:
major offence means any of the following crimes or offences:

(a) an offence by a person (the offender), in respect of the death of or bodily harm to another
person caused by or arising out of the use of motor vehicle driven by the offender at the time
of the occurrence out of which the death of or harm to the other person arose, for which the
offender is convicted of:

(i) the crime of murder or manslaughter, or
(i) an offence against ss 33, 35, 53 or 54 or any other provision of the Crimes Act 1900,
(b) an offence against section 51A, 51B or 52AB Crimes Act 1900
(c) an offence against section 110(1), (2), (3)(a) or (b), (4)(a) or (b) or (5)(a) or (b),
(d) an offence against section 111, 112(1)(a) or (b), 117(2), 118 or 146,
(d1) a combined alcohol and drug driving offence against s 111A(1), (2) or (3),

(e) an offence against section 117(1) of driving a motor vehicle negligently (being driving
occasioning death or grievous bodily harm),

(f) an offence against cl 16(1)(b), 17 or 18, of Sch 3,

(g) an offence of aiding, abetting, counselling or procuring the commission of, or being an
accessory before the fact to, any crime or offence referred to in paragraph (a)—(f),
(h) any other crime or offence, that, at the time it was committed, was a major offence for the

purposes of this Act, the Road Transport (General) Act 2005, the Road Transport (General)
Act 1999 or the Traffic Act 1909.

Disqualifications

Under s 204(1) a court that convicts a person of an offence against the road transport legislation
may, at the time of conviction, order the disqualification of the person from holding a driver
licence for such period as the court specifies. Section 204 is subject to any provisions for
the imposition of minimum or mandatory disqualifications under the Act: s 204(3A). In
determining a disqualification period, the court is to consider whether or not to vary an
automatic disqualification period in accordance with the relevant provisions. Not doing so is
a failure to exercise jurisdiction: Pearce v R [2022] NSWCCA 68 at [56]-[57] in respect of
$ 205(3)(d)(ii).

Automatic disqualifications for prescribed concentration of alcohol (“PCA”) and other major
driving offences are provided for in s 205.

Section 205A sets out the disqualification periods for particular offences of driving while
disqualified, cancelled or suspended, or unlicensed driving in ss 53 and 54 including for
disqualified driving offences arising from the non-payment of fines. None of these are “major
offences” under the Act.

*  Ifrelating to the length of road between Galston and Hornsby Heights that crosses Galston Gorge — 50 pu.
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Road transport legislation [2-000]

Mandatory disqualifications for speeding offences are dealt with in the Road Rules 2014
including offences involving speeds of more than 45 kms and 30 kms per hour over the limit:
r 10-2(3), (5).

A second or later consecutive disqualification period is brought forward if an earlier
disqualification period is annulled, quashed, set aside or varied so that there is no hiatus period:
s 206.

Where a driver licence has been suspended, the court is required to take into account the
period of suspension when deciding the period of disqualification: s 206B(2); see Police
suspension of driver licence — ss 224 and 206B, below.

A disqualification to hold a driver licence in another Australian jurisdiction operates as a
disqualification in NSW: s 207(2).

A disqualification period commences on the date of conviction unless the court orders a later
date: s 207A.

Note: This means disqualification periods for a number of offences are not cumulative unless
ordered by the court. The Second Reading Speech for the Road Transport Amendment (Driver
Licence Disqualification) Act 2017 which introduced this amendment provides that this will
“provide for multiple disqualifications ... to operate concurrently ... unless otherwise ordered”.

Disqualification for certain offences where sentence of full-time imprisonment imposed

Section 206A applies to an offender who is disqualified from holding a driver licence and is
sentenced to full-time imprisonment for:

e amajor offence

e aroad racing offence under ss 115 or 116(2).

Under s 206A, unless the court orders otherwise, when an oftfender is sentenced to imprisonment
for a “major disqualification offence” the relevant period of licence disqualification (whether an
automatic disqualification period or some other disqualification period ordered by the court) is
extended by the period of imprisonment served for that offence after the commencement of the
disqualification, so that in effect the offender is subject to the period of licence disqualification
upon release. If a “major disqualification offence” is one of a number of offences dealt with
by imposing an aggregate sentence, the sentence for the purpose of determining the period by
which the disqualification is extended is the aggregate sentence: Gray v R [2018] NSWCCA 39
at [43]-[44].

The section operates automatically. Accordingly there is no need to pronounce a
commencement date for the disqualification period.

Police suspension of driver licence — ss 224 and 206B

Where a notice of suspension by police has issued under s 224, the court must take into account
the period of suspension when deciding whether to make any order under s 206B(2). Section
s 206B(4) provides that the period of suspension together with the period of disqualification
can be taken together to satisfy all or part of any mandatory minimum period of disqualification
required to be imposed on conviction. Therefore, when varying an automatic disqualification
period, the period of suspension must be counted towards any disqualification imposed: Pearce
v R, above, at [55]; see also s 206B(2), (4).

Also see Road Rules 2014, r 10-2(4), (5A) for taking a suspension into account when
imposing a disqualification for speeding offences >30kms/hr and >45kms/hr.
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[2-000] Road transport legislation

Appeal to Local Court against suspension of driver’s licence by police officer

Section 224 provides that a police officer may suspend immediately, or within 48 hours, the
driver’s licence of a defendant charged with specified offences.

The driver may appeal to the Local Court: ss 266, 267. However, lodging an appeal against
such a notice does not stay the suspension: s 63(2A) Crimes (Appeal and Review) Act 2001.
The Local Court may hear and determine the appeal and may vary or revoke the suspension.
Section 268(5) provides that in determining such an appeal, the Local Court is not to vary or set
aside such a suspension unless it is satisfied that there are exceptional circumstances justifying
a lifting or variation of the suspension. The court is not, for the purposes of any such appeal, to
take into account the circumstances of the offence with which the driver is charged.

Note: Section 207(3) requires the disqualified person to surrender his/her licence to the court
if in his/her immediate possession, or to Transport for NSW as soon as practicable. The court
should direct the surrender, or notify the defendant of his/her obligation. It should also be made
clear to him/her that a new licence must be applied for before he/she drives again at the expiry
of the disqualification period as the disqualification operates to cancel permanently any driver
licence held by the person.

Limitations on use of s 10 Crimes (Sentencing Procedure) Act 1999 — s 203

Section 10 Crimes (Sentencing Procedure) Act 1999 is not available to a defendant for an
“applicable offence” if, at the time of or during the 5 years before the court’s determination, a
previous s 10 has been applied in relation to another “applicable offence”. Applicable offences
are set out in s 203(2) and include:

 certain drink/drug driving offences
 furious, reckless or menacing driving (s 117(2) or s 118)
» offences of failing to stop and assist (s 146 or s 52AB Crimes Act 1900)

» an offence of negligent driving causing death or GBH.

Multiple major offence convictions

Section 205(4) — where multiple major offences arise out of the one incident, to determine
whether the conviction is a first or second conviction, the other conviction(s) shall be
disregarded and the maximum automatic disqualification in respect of all offences shall be
3 years for a first conviction and 5 years for a second conviction. The court may determine a
longer period or a shorter period of not less than 12 months and 2 years respectively.

Section 205(4A) — where multiple major offences arise out of the one incident and include
a combined alcohol and drug driving offence under s 111A(1), (2) or (3), to determine whether
the conviction is a first or second conviction, the other conviction(s) shall be disregarded and
the maximum automatic disqualification in respect of all offences shall be 4 years for a first
conviction and 6 years for a second conviction. The court may determine a longer period or a
shorter period of not less than 18 months and 3 years respectively.

In making this determination, alcohol or other drug related driving offences dealt with by
way of penalty notice are included: s 9(2A).

Habitual traffic offender may apply to have declaration quashed

Part 7.4, Div 3 concerning habitual traffic offenders was repealed with effect from 28 October
2017.

APR 25 8 LCBB 157



Road transport legislation [2-000]

However, a person declared to be a habitual traffic offender under s 217 (rep) before the
scheme was abolished may apply to have that declaration quashed. Section 220 as in force
immediately before 28 October 2017 continues to apply (set out below). The Local Court may
determine the application even if it was not the court that convicted the person of the relevant
offence: Sch 4, cl 65(2A).

A declaration that a person is an habitual traffic offender may be quashed if the court
determines the disqualification imposed is a disproportionate and unjust consequence having
regard to the person’s total driving record and the special circumstances of the case: s 220(1).

If the declaration is quashed, the court must give reasons: s 220(2).

Removal of licence disqualifications

An eligible person subject to a licence disqualification may apply to the Local Court to have
their driver licence disqualification removed provided they have been offence free for the
specified period (s 221B) (and are otherwise eligible):

Convictions for (see s 221A) Offence free period

Major offence (defined in s 4) 4 years
Exceed speed >30kmh

Road racing offence ss 115(1), 116(2)

Negligent, furious or reckless driving s 117(2), or
Any other offence prescribed by the rules

Habitual offender 2 years

All other cases 2 years

The “offence-free period”

The “offence-free period” is calculated by reference to the date a relevant offence was
committed, as opposed to the date of conviction: s 221A(2).

Persons convicted of certain offences ineligible to apply

Certain persons are ineligible to apply for the removal of licence disqualifications, including if
at any time they have been convicted of a “never-eligible offence” under the Act or the Crimes
Act 1900 as defined in s 221A: see s 221D.

Content of application

The application must include:

e an up-to-date statement of the applicant’s driving record

e particulars of any pending proceedings against the applicant for an alleged driving offence,
and

» any relevant matter the applicant requests the court to take into account in determining the
application: s 221C(2).

To ensure the accuracy and currency of information available to determine the application,
the court may require reports be provided in relation to the applicant or that earlier reports be
updated including:

e police reports with respect to the applicant’s criminal record
» reports from RMS with respect to the applicant’s driving record, and

» reports from the Commissioner of Fines Administration with respect to any penalty notices
that are pending proceedings against the applicant for alleged driving offences: s 221C(3).
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Note: There will be no contradictor in these applications.

Determining an application

Section 221B(1) provides that the court may order the removal of licence disqualifications if
the following 2 conditions are met:

(a) the disqualified person has not been convicted of any driving offence during the relevant
offence-free period: s 221B(1)(a), and

(b) the court considers it appropriate to do so: s 221B(1)(a).

In addition, given the limitations provided by s 221D, before exercising the s 221B power, the
court must be satisfied the applicant was entitled to make the application: Roads and Maritime
Services v Farrell [2019] NSWSC 552 at [14].

When considering whether it is appropriate to grant such an application the following must
be taken into account: see s 221B(2):

(a) public safety

(b) the applicant’s driving record (including the record before the relevant offence-free period
and the record for driving offences and other offences under the road transport legislation
and for pending proceedings for alleged driving offences) [reports from police, RMS and
State Revenue should be provided to the court on the first listing date to assist with
establishing this requirement: s 221C(2)]

(c) whether the applicant drove or was in a position to drive a vehicle during the relevant
offence-free period

(d) any relevant conduct of the applicant subsequent to the licence disqualifications
(e) the nature of the offence or offences giving rise to the licence disqualifications

(f) any other relevant circumstances (including, without limitation, the impact of the licence
disqualifications on the applicant’s capacity to carry out family or carer responsibilities or
on the applicant’s capacity to travel for the purposes of employment, business, education
or training, the applicant’s health and finances and the availability of alternative forms of
transport)

(g) any other matter prescribed by the statutory rules.

Effect of order granting application

If the application is granted all disqualifications cease to have effect as at the date of making
the order, or on a later date as specified by the court: s 221B(4).

Note: the court must be satisfied the information relating to the applicant’s driving record is
as current as practicable: s 221B(3).

Note: magistrates must explain the effect of the order and, in particular, that the applicant must
apply for a new driver’s licence before driving: s 221B(5).
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Requirement for reasons
The court must provide reasons for the orders made. The reasons may be short but must:

» explain the basis for satisfaction that the court has jurisdiction to entertain the application,
given what is provided in s 221D,

» reveal that the mandatory considerations under s 221B(2) have been considered in light of
the evidence, and

» explain why the court’s discretion to grant (or not grant) the application has been exercised in
the circumstances: Roads and Maritime Services v Farrell [2019] NSWSC 552 at [32]-[33].

Other provisions relevant to conduct of applications

The court may adjourn proceedings so the applicant may participate in a driver education course
or other program the court considers appropriate: s 221B(7).

An applicant for the removal of a licence disqualification may apply for the annulment of the
dismissal of the application if they were not in attendance when the application was dismissed:
s 221B(9). The procedure to be followed when an annulment application is made in these
circumstances is set out in s 221B(10).

The procedure to be followed for rehearing an application where the court is advised
by Transport for NSW that a person may have committed an offence during the relevant
offence-free period, or a “never-eligible offence”, which would have precluded the making of
an order removing licence disqualifications is set out in ss 221E and 221F.

Compensation for damages and other losses and loss of time
Sections 227-228 provide for the making of such orders.

Guideline judgment on high range PCA

A summary of this judgment, delivered by the Court of Criminal Appeal on 8 September 2004
appears toward the end of this chapter: Application by the Attorney General Under Section 37
of the Crimes (Sentencing Procedure) Act for a Guideline Judgment Concerning the Offence
of High Range Prescribed Concentration of Alcohol Under Section 9(4) of the Road Transport
(Safety and Traffic Management) Act 1999 (No 3 of 2002) (2004) 61 NSWLR 305.

Mandatory alcohol interlock program for high range drink drivers, second offence
drink drivers and certain other specified offences

Part 7.4 Div 2 Road Transport Act provides for a mandatory alcohol interlock program for
offenders convicted of certain alcohol-related offences. When Pt 7.4 was introduced on 1
February 2015, s 203 relating to limitations on the application of s 10 Crimes (Sentencing
Procedure) Act 1999 to certain offences under the Road Transport Act 2013 was not amended.

Section 210: A court that convicts a person of a “mandatory interlock offence” must, at the
time of conviction, make one of the following orders in respect of the person:

(a) amandatory interlock order

(b) an interlock exemption order.

Section 209 contains all definitions relevant to Pt 7.4 Div 2. In particular, a “mandatory interlock
offence” is an offence against s 110(1)—(3) (driving with the novice, special or low range
prescribed concentration of alcohol), that is a second or subsequent offence by the offender for
any other alcohol-related major offence. Further, s 209 defines first, second and subsequent
offences of high and middle range drink driving (s 110(4) and (5)), combined alcohol and drug
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driving (s 111A(1), (2) and (3)), driving under the influence of alcohol or any other drug (s 112),
and refusing breath analysis or to provide samples (cll 16 and 17, Sch 3), as mandatory interlock
offences.

Mandatory interlock orders

Section 211: A “mandatory interlock order” disqualifies a person from holding a driver licence
for the minimum disqualification period for “that kind of mandatory interlock offence”, or
any longer period of disqualification (not exceeding the maximum disqualification for that
kind of offence — see PCA, other alcohol related offences and mandatory interlock order
disqualification table, below) specified by the court, and disqualifies the person from holding
a driver licence during the period of 5 years commencing on the day of the conviction unless
the person has first held an “interlock driver licence” for a period equivalent to the “minimum
interlock period”.

An “interlock driver licence” means a conditional licence that restricts the holder of the
licence to driving a motor vehicle fitted with an approved interlock device: s 209. The interlock
period means the period starting on the day the person is issued with an interlock driver licence
and ending at the expiry of the interlock period applicable to the person (s 215(1) — see s 211
and PCA, other alcohol related offences and mandatory interlock order disqualification table,
below). Section 211(4): A mandatory interlock order ceases to have effect if, before the person
completes the applicable interlock period, another mandatory interlock order is made in respect
of the person.

Interlock exemption orders

Such an order is available but only in very limited circumstances. If such an order is made,
disqualification will be mandatory.

Section 212(1), (2):* An “interlock exemption order”’ exempts an offender from the operation
of s 211 but the relevant disqualification period set out in s 205 will apply.

*  The note following s 212(2) suggests that only the relevant “automatic” disqualification
period will apply, however the wording of the sub-section still appears to permit a court
to reduce such a disqualification period in accordance with the normal operation of s 205.
See also s 206B which permits a licence suspension period to be taken into account for the
purposes of determining a disqualification under s 211.

Section 212(3): A court may make an interlock exemption order only if the offender proves
to the court’s satisfaction:

(a) that the offender does not have access to a vehicle in which to install an interlock device, or

(b) that the offender has a medical condition diagnosed by a registered medical practitioner
that prevents the offender from providing a sufficient breath sample to operate an approved
interlock device and it is not reasonably practicable for an interlock device to be modified
to enable the offender to operate the device, or

(c) ifthe offender is convicted of a first offence against ss 110(4)(a), (b), (c) or 111A(2), making
the mandatory interlock order would cause severe hardship to the offender and making an
interlock exemption order is more appropriate in all the circumstances.

Section 212(4): A person has “access” to a vehicle if the person is the registered operator, owner
or part owner of the vehicle or shares the use of the vehicle with the registered operator, owner
or part owner of the vehicle, and it is reasonable in the circumstances to install an interlock
device in the vehicle.
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Section 212(5): An interlock exemption order must not be made (except in relation to a
conviction for an offence against ss 110(4)(a), (b), (c) or 111A(2) that is a first offence) merely
because an offender:

(a) cannot afford the cost of installing or maintaining an approved interlock device (s 48
provides for financial assistance in certain cases), or

(b) will be prevented from driving a vehicle in the course of his or her employment if the
interlock order is made, or

(c) has access to a vehicle but the registered operator of the vehicle refuses to consent to the
installation of an interlock device.

Section 214: A person convicted and disqualified for a prescribed dangerous driving offence
pursuant to s 52A Crimes Act 1900 while under the influence of intoxicating liquor or with the
prescribed concentration of alcohol present in the accused’s breath or blood may be disqualified
by the court from holding a driver licence unless the person has first held an interlock driver
licence for a period specified by the court of not less than 36 months.

Section 215(1): Participation in an interlock program commences on the date on which a
person is issued with an interlock driver licence.

Section 215(2): A person ceases to participate in an interlock program if convicted of a major
offence during the interlock period, or if the person ceases to hold and an interlock driver licence
before the expiry of the interlock period or, if and when the person is issued with a licence
without an interlock condition.

Section 215A(4): Any period during which a person holds an interlock driver license in
another jurisdiction is to be taken into account in determining whether the person has completed
the interlock period applicable under the NSW Act.

Major offences
“Major offences” are defined in s 4 (set out above).

Any period of disqualification commences on the date of conviction but the court may order
that the disqualification begin on a later date: s 207A(1).

Note s 206A which addresses the effect on a licence disqualification when a person is also
sentenced to a term of imprisonment.

PCA, other alcohol related offences and mandatory interlock order disqualification
tables

“Mandatory interlock order” is defined in s 209 (set out above).

) Penalty Disqualification Mandatory interlock
conceﬁﬁiﬁi!ﬁggs 108 [s 110] [s 205] [s 211]
Initial disqual +man inter
Fine Impris Auto Min Min disq Max disq
High, 0.15 or >
First offence $3300 18 mths 3yrs 12 mths 6 mths 9 mths 24 mths
Second offence $5500 2yrs 5yrs 2yrs 9 mths 12 mths 48 mths
Mid, 0.08 — < 0.15
First offence $2200 9 mths 12 mths 6 mths 3 mths 6 mths 12 mths
Second offence $3300 12 mths 3yrs 12 mths 6 mths 9 mths 24 mths
Low, 0.05-<0.08
First offence $2200 Nil 6 mths 3 mths
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Prescribed
concentrations: s 108

Penalty

[s 110]

Disqualification
[s 205]

Mandatory interlock

[s 211]

Initial disqual

+ man inter

Fine

Impris

Auto

Min

Min disq

Max disq

Second offence

$3300

Nil

12 mths

6 mths

1 mth”

3 mths?

12 mths”

Special, 0.02 - 0.05

First offence

$2200

Nil

6 mths

3 mths

Second offence

$3300

Nil

12 mths

6 mths

1 mth”

3 mths?

12 mths”

Novice, nil permitted

First offence

$2200

Nil

6 mths

3 mths

Second offence

$3300

Nil

12 mths

6 mths

1 mth”

3 mths?

12 mths”

Combined high-range PCA
and prescribed illicit drug
in oral fluid/blood/urine:

s 111A(1)

First offence

Second offence

$5500

2yrs

$11000 2yrs

4yrs
6 yrs

18 mths
3yrs

6 mths
9 mths

9 mths
12 mths

24 mths
48 mths

Combined mid-range PCA
and prescribed illicit drug
in oral fluid/blood/urine:

s 111A(2)

First offence

$3300

18 mths

2yrs

12 mths

3 mths

6 mths

12 mths

Second offence

$6600

2 yrs

4 yrs

2yrs

6 mths

9 mths

24 mths

Combined novice, special
or low-range PCA and
prescribed illicit drug in
oral fluid/blood/urine and
convicted of s 111A(1), (2)
or (3) offence in previous 5
yrs: s 111A(3)

Offence

$5500

18 mths

2yrs

18 mths

1 mth

3 mths

12 mths

Driving under the
influence of alcohol or
drug: s 112(1)(a), (b)
First offence

Second offence

Refuse breath, oral, fluid
test, sobriety assessment:
Sch 3 ¢l 16(1)(a), (c), (d)

Offence

Refuse breath
analysis/blood sample
under cl 5A:

Sch 3 cll 16(1)(b) or
17(1)(a1)

First offence

$3300
$5500

$1100

$3300

18 mths
2yrs

Nil

18 mths

3yrs
5yrs

12 mths
2yrs

No specific penalty:
s 204 general
penalty applies

3yrs

12 mths

6 mths*
9 mths*

6 mths

9 mths*
12 mths*

9 mths

24 mths*
48 mths*

24 mths

Second offence

$5500

2yrs

5yrs

2yrs

9 mths

12 mths

48 mths

Refuse breath sample
under cll 12 or 15/urine
sample:

Sch 3 cll 17(1)(a) or
17(1)(c)

First offence

$3300

18 mths

3yrs

6 mths

Second offence

$5500

2 yrs

5yrs

12 mths
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Penalty Disqualification Mandatory interlock
Prescribed
concentrations: s 108 [s 110] [s 205] [s 211]
Initial disqual + man inter
Fine Impris Auto Min Min disq Max disq

Refuse blood sample
under cl 9/oral fluid
sample: Sch 3 cll 17(1)(a),
17(1)(b)
First offence $3300 3yrs 6 mths
Second offence $5500 18 mths 5yrs 12 mths

A Only where the first offence was any other alcohol-related major offence.

*  Alcohol only

Note:

» Second offence: where previously convicted of this offence or any major offence (s 4), or
dealt with by penalty notice for an alcohol or other drug related driving offence, within 5
yrs: s 9. “Dealt with” is defined as it being paid or partly paid, or if not paid that no election
has been made to court and the time for such election has lapsed: s 4(5).

e Alternative verdicts: For PCA offences and combined drug and alcohol driving offences,
alternative verdicts are available to certain lesser offences: ss 110(6), (7) and 111A(5).

Other major drug-related offences

Major offences

First offence

[s 205]

Second offence

[Previously convicted of offence or any
major offence or dealt with by penalty
notice for an alcohol or other drug
related driving offence within 5 yrs]

Fine

Impris

Disqualification

Auto

Min

Fine

Disqualification

Impris .
Auto Min

Presence of $2200
prescribed illicit

drug in oral fluid/

blood/urine: s 111(1)

Nil

6 mths

3 mths

$3300

Nil 12 mths 6 mths

Presence $2200
morphine/cocaine in
blood/urine: s 111(3)

Nil

6 mths

3 mths

$3300

Nil 12 mths 6 mths

Arrested person $3300
refuse to supply

blood sample: Sch 3

cl 17(1)(a)

Nil

3yrs

6 mths

$5500

18 mths 5yrs 12 mths

Arrested person $3300
refuse to provide an

oral fluid sample:

Sch 3 cl 17(1)(b)

Nil

3yrs

6 mths

$5500

18 mths 5yrs 12 mths

Alter, etc, amount of ~ $3300
drug before oral fluid
test: Sch 3 cl 18(1)(c)

Nil

3yrs

6 mths

$5500

Nil 5yrs 12 mths

Driver/supervising $3300
driver involved in fatal
accident fail to supply
blood/urine sample:
Sch3cl17(2)

18 mths

3yrs

6 mths

$5500

2yrs 5yrs 12 mths
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First offence
[s 205]

Major offences

Second offence

[Previously convicted of offence or any
major offence or dealt with by penalty
notice for an alcohol or other drug
related driving offence within 5 yrs]

Disqualification

Fine Impris .
Auto Min

Disqualification

Fine Impris .
Auto Min

Fail on demand to $3300 18 mths 3yrs 6 mths
provide sample of

blood/urine, or alter

the result of drug in

blood/urine before

test: Sch 3 cl 17(1)(c)

Other serious driving offences

$5500 2yrs 5yrs 12 mths

First Offence
[s 205]

Major offences

Second Offence

[Previously convicted of this offence

or any major offence or dealt with by

penalty notice for an alcohol or other
drug related driving offence within 5 yrs]

Disqualification

Disqualification

Fine Impris ) Fine Impris )

Auto Min Auto Min

Negligent driving $3300 18 mths 3yrs 12 mths $5500 2yrs 5yrs 2yrs

occasioning death:

s 117(1)(a) s 117(1)(a) s 205(2)(d) s 117(1)(a) s 205(3)(d)

Negligent driving $2200 9 mths 3yrs 12 mths $3300 12 mths 5yrs 2yrs

occasioning grievous

bodily harm: s 117(1)(b) s 205(2)(d) s 117(1)(b) s 205(3)(d)

s 117(1)(b)

Driving furiously, $2200 9 mths 3yrs 12 mths  $3300 12 mths 5yrs 2yrs

recklessly or

speed/manner s 117(2) s 205(2)(d) s 117(2) s 205(3)(d)

dangerous: s 117(2)

Menacing driving $3300 18 mths 3yrs 12 mths $5500 2yrs 5yrs 2yrs

with intent: s 118(1) s 118(1) s 205(2)(d) s 118(1) s 205(3)(d)

Menacing driving $2200 12 mths 3yrs 12 mths  $3300 18 mths 5yrs 2yrs

possibility of menace:

s 118(2) s 118(2) s 205(2)(d) s 118(2) s 205(3)(d)

Failure to stop $3300 18 mths 3yrs 12 mths  $5500 2yrs 5yrs 2yrs

znlige”der assistance: s 146 s 205(2)(d) s 146 s 205(3)(d)

Aid/abet/accessory

before the fact to .

. . Liable to same penalty

major offence: s 4 as principal offender

definition of Major P P

offence
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[2-040] Other offences

Disqualified, suspended or cancelled driving license — Road Transport Act 2013

First offence Second offence

[Previously convicted of an offence under
ss 53(3), 54 or any major offence or dealt with
by penalty notice for an alcohol or other drug
related driving offence, within 5 yrs: s 9(5)]

Fine Imprisonment Automatic Fine Imprisonment Automatic

disqualification* disqualification**
Auto Min Auto Min

Disqualified: s 54(1) $3300 6 mths 6 mths 3mths  $5500 12 mths 12 mths 6 mths

Suspended: s 54(3) $3300 6 mths 6 mths 3mths  $5500 12 mths 12 mths 6 mths

Cancelled: s 54(4) $3300 6 mths 6 mths 3mths  $5500 12 mths 12 mths 6 mths

Suspended/cancelled

under s 66 Fines Act:  $3300 Nil 3 mths 1mth  $5500 6 mths 12 mths 3 mths

s 54(5)

Unlicensed: s 53(1) $2200 Nil *x *x No No *x b

provision  provision

Never licenced:***

1 *% *%
s 53(3) $2200 Nil $3300 6 mths 12mths 3 mths

*  Without any specific order, the period of disqualification commences on the date of conviction: s 207A.

**  General disqualification provisions apply: s 204(1). Disqualification in another Australian jurisdiction
operates as disqualification in NSW: s 207(2).

*** No licence of any kind in Australia for 5 years preceding conviction: s 53(5).

Note: There is no mandatory disqualification (only discretionary) for a second offence of
driving without a licence if the driver has held a licence within the past five years: see s 53(1).

Offences against statutory rules; unlawfully obtain/use licence — Road Transport Act

2013

SECTION DESCRIPTION PENALTY (MAX)
26(1)—(3) The statutory rules may create offences and provide for 50 pu

disqualifications up to 6 mths

49 Obtain/renew/possess driver licence by false statements 20 pu
50 Unlawful possession/alter/produce altered/forged licence 20 pu
52(2) Failure to provide a specimen of signature 20 pu
53(1) Drive without being licensed for purpose, 20 pu

employ/permit any person not licensed to drive

Speeding offences — Road Rules 2014

Currency

As amended to Road Transport Legislation Amendment (Electric Skateboards and Bicycles)
Regulation 2023. Commenced 24 February 2023. Current to 24 February 2023.

- Fine . e
*
Speeding Rule 10-2 Road Rules Mandatory disqualification
exceed speed by more than 45 km/h Heavy motor vehicle/coach 6 mths min: r 10-2(3)**
50 pu; Other 30 pu
exceed speed by more than 30 km/h 20 pu 3 mths min: r 10-2(5)"
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. Fine . I
*
Speeding Rule 10-2 Road Rules Mandatory disqualification
exceed speed by 30 km/h or less 20 pu no automatic disqualification

*  Rule 10-2(7) and (8) provides for alternative verdicts if the court is satisfied that the speed falls within a
lesser range than that charged.

**  Rule 10-2(3)(b), (4) provides for the imposition of a period of less than 6 months if the driver had been
suspended for this offence and the total period of suspension and disqualification is not less than 6 months.

A Rule 10-2(5)(b), (5A) provides for the imposition of a period of less than 3 months if the driver had been
suspended for this offence and the total period of suspension and disqualification is not less than 3 months.

Testing for alcohol and drug use — Sch 3 offences — Road Transport Act

CLAUSE DESCRIPTION PENALTY (MAX)
3(4) Disobey request/signal to stop for breath test 10 pu
16(a) Refuse/fail to undergo breath test, oral fluid test or sobriety assessment 10 pu
16(b) Refuse/fail to undergo breath analysis 1st off: 30 pu and/or 18 mths;
2nd off: 50 pu and/or 2 yrs
19 Hinder/obstruct police officer in administering oral fluid test or sample taker in 20 pu
attempting to take a sample of blood or urine
20 Authorised sampler must not refuse or fail to take blood or urine sample as 20 pu
required
29 Authorised sampler must comply with the provisions of Sch 3 20 pu
39 Accident research which identifies blood or saliva providers 20 pu
Street racing, negligent driving, unsafe loads — miscellaneous offences — Road
Transport Act
SECTION DESCRIPTION PENALTY (MAX)
115 Organise/promote/take part in races etc 1st off 30 pu + 12 mths automatic disq
without permit 2nd off 30 pu and/or 9 mths + 12 mths automatic disq
115(3) Take part in race and not comply with conditions 20 pu + 12 mths automatic disq
116(1) Operate motor vehicle on road or road related area to cause sustained loss 10 pu
of traction by one or more of the driving wheels
116(2) Operate motor vehicle contrary to s 41(1) knowing that 1st off 30 pu + 12 mths automatic disq
petrol, oil, etc has been placed on surface of the road or 2nd off 30 pu and/or 9 mths
road related area or commit aggravated levels of subs (1) off + 12 mths automatic disq
116(4) Operate motor vehicle contrary to prescribed competitive activity 5pu
117(1)(c) Negligent driving (for driving not occasioning death or grievous bodily harm) 10 pu
123(1) Install/display/interfere with/alter/remove prescribed traffic control device w/o 20 pu
authority
123(2) Install/display sign resembling prescribed sign w/o authority 20 pu
124(2) Fail to remove contravening sign 20 pu
145(1) Unsafely loaded vehicle causing death/injury/damage Corp 100 pu;
— liability driver Indiv 50 pu and/or 12 mths
145(2) Unsafely loaded vehicle causing death/injury/damage Corp 100 pu;
— liability responsible person Indiv 50 pu and/or 12 mths
145(3) Unsafely loaded vehicle causing death/injury/damage Corp: 100 pu;
— liability director/manager of responsible person Indiv 50 pu and/or 12 mths
151(2) Vehicles not fitted with monitoring devices, 50 pu
devices not in working order
152(2) Vehicle movement record not preserved 50 pu
153(3) Vehicle movement record not carried by driver 50 pu
154(6) Hinder/obstruct inspection of monitoring devices, etc 50 pu
by police/not comply with requirement
155(4) Hinder/obstruct seizure of monitoring devices, etc by police 50 pu
156(4) Not comply with notice to produce vehicle movement records 50 pu
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SECTION DESCRIPTION PENALTY (MAX)
157(1) Tamper with monitoring device 50 pu
157(2) Falsify vehicle movement record 50 pu
162(1) Vehicle not speed limiter compliant when driven on road, etc Corp 150 pu; Indiv 30 pu
188(2) Failure to nominate driver of vehicle committing camera related offence Corp 200 pu; Indiv 100 pu

Vehicle registration — Road Transport Act

SECTION DESCRIPTION PENALTY (MAX)

68(1)* Use unregistered registrable vehicle 20 pu

69(1), (2) Obtain/renew registration or unregistered vehicle permit by fraud, etc Corp 100 pu; Indiv 20 pu

71 Person other than manufacturer commit offence relating to identification 20 pu and/or 6 mths
numbers of engines and other parts of motor vehicles/trailers

77 Use registrable vehicles contrary to conditions or prohibitions 20 pu

* The offences of “Use uninsured motor vehicle on road” under s 2.1(1) Motor Accident
Injuries Act 2017 and “Unregistered vehicles and vehicles upon which tax has not been
paid” under s 9 Motor Vehicles Taxation Act 1988 often arise with this offence and they
carry maximum penalties of 50 pu and 10 pu respectively.

Law Enforcement (Powers and Responsibilities) Act 2002

Currency

As amended to Law Enforcement (Powers and Responsibilities) Amendment (Digital Evidence
Access Orders) Act 2022. Commenced 1 February 2023. Current to 1 February 2023.

Note: The Act is dealt with in more detail under a separate entry in Specific Penalties and
Orders.

SECTION DESCRIPTION PENALTY (MAX)
15(1) Driver fail/refuse to disclose identity 50 pu and/or 12 mths
15(2) Driver not disclose identity any driver/passenger 50 pu and/or 12 mths
16(1) Passenger fail/refuse to disclose identity 50 pu and/or 12 mths
16(2) Passenger not disclose driver’'s/other passenger’s identity 50 pu and/or 12 mths
17(1) Owner not disclose identity of driver/passenger 50 pu and/or 12 mths
18(a) Give false name of driver/passenger 50 pu and/or 12 mths
18(b) Give false/misleading address information for driver/passenger 50 pu and/or 12 mths
39(a) Not stop vehicle when directed to do so 50 pu and/or 12 mths
39(b) Fail/refuse to comply with direction given by police officer 50 pu and/or 12 mths

Crimes Act 1900

Currency

As amended to Statute Law (Miscellaneous Provisions) Act 2023. Commenced 14 July 2023.
Current to 14 July 2023.

Serious driving offences

Note: Where applicable, the maximum penalty for an offence dealt with on indictment is
indicated in square brackets in the Penalty (Max) column.

For the definition of “major offence”, see s 4.

For licence disqualifications for major offences, see s 205.
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Section Description Penalty Disqualification Table
First offence Second
offence*
Min  Auto Min  Auto
51A Predatory driving — while in pursuit of or 100 puor 12 3yrs 2yrs  5yrs
travelling near another vehicle, cause or 2yrs mths
thrfaﬁeg i(gjlp:ar]ct intending to cause 5 yrs] drug/alcoholr
actual bodily harm
y 18 4 yrs 3yrs 6yrs
mths
51B Drive from police pursuit, not stop and drive Istoff2yrs 12 3yrs 2yrs  5yrs 2
recklessly/in manner dangerous [3yrs] mths
N
2nd off 2 yrs drug/alcohol
18 4yrs 3yrs 6yrs
[5 yrs] mths
52A(3), Dangerous driving 100puor 12 3yrs 2yrs  5yrs
4 occasioning gbh 2yrs mths
[7 yrs; with drug/alcohol®
aggravation 18 4yrs  3yrs  6yrs
1lyears] ihs
52AB(1) Driver of car knowingly involved in impact 100puor 12 3yrs 2yrs  5yrs
causing death fail to stop and give 2yrs mths
assistance necessary or within power of driver 5 yrs] drug/alcoholr
18 4 yrs 3yrs  6yrs
mths
52AB(2) Driver of car knowingly involved in impact 100puor 12 3yrs 2yrs  5yrs
causing gbh fail to stop and give 2yrs mths
assistance necessary or within power of driver [7 yrs] drug/alcoholr
18 4 yrs 3yrs  6yrs
mths
53 Injuries caused by furious riding 100puor 12 3yrs 2yrs  5yrs
or driving or other misconduct 2yrs mths
[2 yrs] drug/alcohol®
18 4 yrs 3yrs  6yrs
mths
54 Cause gbh by unlawful act or omission 100puor 12 3yrs 2yrs  5yrs
2yrs mths
[2 yrs] drug/alcohol®
18 4 yrs 3yrs  6yrs
mths

*  Previously convicted of, or dealt with by penalty notice for, this offence or any major

offence within 5 yrs: s 205(3)(d).

A Licence disqualification where multiple offences including combined alcohol and drug
driving offence pursuant to s 111A(1), (2) or (3).

Heavy Vehicle (Adoption of National Law) Act 2013

Currency

As amended to Heavy Vehicle Legislation Amendment (National Regulator) Act 2021.
Commenced 1 August 2022. Current to 24 August 2022.

This Act makes provision for a national scheme for facilitating and regulating the use of
heavy vehicles on roads. Section 4 applies as a law of NSW the Heavy Vehicle National
Law, as amended from time to time, set out in the schedule to the Queensland Heavy Vehicle
National Law Act 2012. The contents of that schedule are to be referred to as the Heavy Vehicle
National Law (NSW) and apply as if an Act of the NSW Parliament. The National Heavy Vehicle
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Regulator is responsible for the conduct of prosecutions relating to heavy vehicles under the
Heavy Vehicle National Law. The Heavy Vehicle National Law — Guide for judicial officers
and legal practitioners, updated to April 2023, is available on JIRS.

Jurisdiction

The Local Court is declared by s 14 to be the relevant tribunal or court for NSW. Penalties
in the Heavy Vehicle National Law (NSW) (hereinafter referred to as the “National Law”) are
expressed in monetary maximum amounts. Section 596 of the National Law states that where
a maximum fine appears, it shall only be taken to be the maximum fine for an individual. The
maximum fine for a “body corporate” found guilty of the offence will be 5 times the maximum
fine for an individual.

Section 27F prohibits the application of s 10 of the Crimes (Sentencing Procedure) Act 1999
if that section has been applied to an applicable heavy vehicle offence during the period of 5
years immediately before the court’s determination.

Each of the following is an applicable heavy vehicle offence:

(a) anoffence against the Heavy Vehicle National Law (NSW) that involves a severe risk breach
of a mass, dimension or load restraint requirement under that Law

(b) ...
(c) an offence against Ch 6 (Vehicle operations—driver fatigue) of the Heavy Vehicle National
Law (NSW)

(d) an offence referred to in s 203(2)(e) or Road Transport Act 2013 (as in force immediately
before its amendment by the Heavy Vehicle (Adoption of National Law) Amendment Act
2013) or a former corresponding offence

(e) an offence of aiding, abetting, counselling or procuring the commission of an offence
referred to in paragraph (a), (b), (c) or (d).

Heavy Vehicle National Law (NSW)

Currency

As amended to Heavy Vehicle National Law and Other Legislation Amendment Act 2019 of
Queensland. Commenced 28 February 2019. Current to 17 November 2021.

Jurisdiction

Section 707: Proceedings for offences against the Heavy Vehicle National Law are to be dealt
with summarily before a court of summary jurisdiction and must be commenced either within
2 years of the commission of the offence or within 1 year after the offence comes to the
complainant’s knowledge (but within 3 years after the commission of the offence).

Penalties court may impose

Section 593: Courts may impose any one or more of the penalties in Pt 10(3). The court must
take into account the “combined effects” of the penalties imposed.

Section 594: In deciding sanctions, including the level of fine, mass, dimension or loading
requirement matters the court is required to consider risks of accelerated road wear, damage
to road infrastructure, increased traffic congestion, diminished public amenity and unfair
commercial advantage.

Section 597: Commercial benefits penalty order — an amount, as a fine, not exceeding
3 times the court’s estimate of the gross commercial benefit receivable from the commission
of the offence.
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Section 598: Power to cancel or suspend vehicle registration.

Section 600: Supervisory intervention order — requiring the convicted person, at their own
expense, and for a stated period of not more than 1 year to do things the court considers will
improve compliance with the law, or provide reports etc.

Section 607: Prohibition order — preventing the convicted person, for not more than one
year, from having a stated role or responsibility associated with road transport.

Section 611: Compensation order — an amount the court considers appropriate for damage
to road infrastructure.

Categories of breaches

The National Law categorises breach as minor risk breaches, substantial risk breaches, severe
risk breaches or in relation to maximum work or minimum rest standards, critical risk breaches.
Penalties are escalated accordingly.

Defences

Statutory defences are set out in Div 3 of Pt 10.4.

Offences by corporations or other bodies

Note: Section 596 states that where a maximum fine appears, it shall only be taken to be the
maximum fine for an individual. The maximum fine for a “body corporate” found guilty of the
offence will be 5 times the maximum fine for an individual. (Note definition of “operator” s 5)
Monetary penalties are not expressed in penalty units.

The Heavy Vehicle National Law (NSW) is a complex and detailed code containing 759
clauses and a large number of specific strict liability offences. It is not practical to reproduce
all penalty provisions in this chapter. What follows is designed to provide an indication of the
typical structure of penalties with particular regard to those matters that may be heard in NSW
Local Courts. See also Heavy Vehicle National Law: Schedule of Infringement Penalties and
Demerit Points 25/26 FY.

SECTION DESCRIPTION PENALTY (MAX)

(Body Corporate penalties
are 5 times those set out below)

26F Fail to comply with s 26C — reckless conduct exposing an individual to risk of death/serious Indiv 5 yrs
injury/iliness (category 1) imp and/or

$424,794;

Corp

$4,113,837

26G Fail to comply with s 26C duty — expose individual/class of individuals to risk of Indiv
death/serious injury/illness (category 2) $206,237;

Corp

$2,062,370

26H Fail to comply with s 26C duty (category 3) Indiv
$68,635;

Corp

$686,350

81 Contravene condition of vehicle standards exemption $5,470
85 Modifying heavy vehicle requires approval $4,110
91 Tampering with heavy vehicle emission control system $13,730
93 Tampering with heavy vehicle speed limiter $13,730
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SECTION DESCRIPTION PENALTY (MAX)

(Body Corporate penalties
are 5 times those set out below)

96 A person must not drive a heavy vehicle that, together with its load, does not comply with
mass requirements applying to that vehicle:

— minor risk breach

L $5,470
— substantial risk breach $8,250
— severe risk breach $13,730
Plus further $570 for every 1% over a 120% overload but penalty not to exceed ($22,790)
111 A person must not drive on a road a heavy vehicle that does not, or whose load does not,
comply with the loading requirements applying to the vehicle
— minor risk breach $4,110
— substantial risk breach $6,870
— severe risk breach $13,730
228 Duty of driver to avoid driving while fatigued $8,250
250 Driver work more than maximum work time or rests for less than minimum rest time stated in
standard hours
— minor risk breach $5.470
— substantial risk breach $8,250
— severe risk breach $13,730
— critical risk breach $20,590
293 Driver of fatigue-regulated heavy vehicle must carry work diary $8,250
513(4) Contravene s 513(1) direction to stop vehicle without reasonable excuse $8,250
516(3) Contravene s 516(1) direction to move vehicle without reasonable excuse $8,250
517(4) Contravene s 517(2) direction to move vehicle to avoid harm $8,250
522(5) Person must not fail to produce a heavy vehicle for inspection $8,250
524(5) Contravene direction to leave heavy vehicle $8,250
542(1) Contravene notice to rest in Pt 9.3 Div 8 $13,730
Court of Criminal Appeal — guideline judgment
Sentencing — guideline judgment — offence of high range PCA — check list
Ordinary offence If it is an ordinary offence
— drove avoiding inconvenience or not believing » Section 10 — rarely appropriate in ordinary offence
over fimit * Not just because of driver education
— random breath test « Usual penalty is fine and auto disqualification
— prior good character
— nil or minor traffic record
— licence suspended on detection
— plea of guilty
— little or no risk of re-offending
— significant inconvenience by loss of licence
Good reasons include Where good reasons
— nature of employment * May reduce automatic disqualification
— absence of viable alternative transport
— sickness or infirmity of offender or other person
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Moral culpability Where moral culpability
» the degree of intoxication above 0.15 « Section 9 or s 10 — very rarely appropriate
 erratic or aggressive driving * Where number of aggravating factors present

to significant degree sentence of less than

« acollision between the vehicle and any other object T - . :
imprisonment is generally inappropriate

» competitive driving or showing off

. . ff
 the length of the journey at which others are Second or subsequent offence

exposed to risk > If ordinary s 10 very rarely appropriate, s 9 rarely
appropriate, where prior is high range, less than

« the number of persons actually put at risk by CSO generally inappropriate

the driving
> If moral culpability increased imprisonment of some

kind generally appropriate

> If moral culpability increased and if number of
aggravating factors present to significant degree, or
where prior is high range PCA, a sentence of less
severity than full-time imprisonment is generally
inappropriate.

Traffic offender intervention program

The Criminal Procedure Regulation 2017 (commenced 1 September 2017) provides for the
participation by traffic offenders in approved traffic courses: cll 100—103. The program
commenced on 28 March 2008 (under the former Criminal Procedure Regulations 2005, ¢l 19B,
Sch 6). The Secretary may approve a course of study or training for all Local Courts or for only
such Local Courts as may be specified in the order approving the course: ¢l 104(3). The Traffic
Offender Intervention Program provides details of the approved course providers. Approved
traffic courses must comply with specified guidelines.

Under the regulations, the court may, prior to sentencing, refer a traffic offender to participate
in the traffic offender intervention program if the offender consents: cl 99(1). A traffic offender
is a person who has pleaded guilty to, or has been found guilty of, a traffic offence under the
road transport legislation (as defined in s 6 Road Transport Act 2013) before the Local Court
and has not been sentenced: cl 99(1)(b).

The objective of the program is to provide a community based road safety educational
program for referred traffic offenders:

(a) to provide offenders with the information and skills necessary to develop positive attitudes
to driving and to change driving behaviour, and

(b) to develop safer driving behaviour in offenders: cl 100.
The Local Court is to have regard to the following matters in determining whether a traffic
offender is suitable for participation in the program:

(a) the extent to which the offender’s character, antecedents, age, health and mental condition
would be likely to prevent the offender’s participation in the program or disrupt the conduct
of the program

(b) the nature of the offence committed by the offender

(c) any extenuating circumstances in which the traffic offence was committed

(d) the impact of the offence on the community and the victim of the offence (if any)
(e) the offender’s history of convictions for traffic offences (if any)

(f) the offender’s previous participation in an approved traffic course (if any),

(g) any other matters the court considers relevant: cl 99(2).
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The court is also to consider:
(a) whether this is the traffic offender’s first offence

(b) if it is not the traffic offender’s first offence, the nature and seriousness of any previous
offence or offences: cl 99(3).

The approved traffic course provider must provide the court with a report on the extent to which
the offender has complied with the requirements of the course at no later than the date fixed by
the court for the offender’s re-appearance to finalise the matter: cl 102.

See Traffic offender intervention program (TOIP) in Court-based and other diversionary
programs on JIRS for more information.
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[3-000]

[3-020]

Alcohol, speed and driving

Alcohol and road accidents

Drink driving is a factor in about 18 per cent of all fatal crashes in NSW. Seventy per cent of all
fatal drink drive crashes occur in country NSW. The majority of drink drivers in fatal crashes
are male (90 per cent) and one third of all drink drivers in fatal crashes are aged 17-24 years
(despite making up only about one seventh of all licensed drivers). Thirty per cent of all fatal
drink drive crashes occur between 9 pm and 3 am on Thursday, Friday and Saturday nights.

See: Transport for NSW, Road User Handbook.

Increased risk with alcohol

A driver’s risk of being involved in a crash increases with the amount of alcohol in the blood
stream. At .05 the risk of a crash for the average driver is about twice that of zero blood alcohol.
The risk keeps getting higher as the blood alcohol level rises:

e at .05 is double that at zero
e at .08 it is about 7 times higher than at zero

e at.15itis 25 times higher than at zero.

On Thursday, Friday and Saturday nights about 50 per cent of crashes involve alcohol. Crashes
involving alcohol are generally more serious.

[3-040] Measuring your blood alcohol concentrate (BAC)

Measuring your BAC is impossible without an Australian standards approved breath testing
machine.

Guessing your BAC is inaccurate because:

« alcohol concentration of the drink may vary from 2.5 per cent (light beer), 5 per cent (eg full
strength beer) to over 40 per cent (eg, vodka, whisky)

e beer may be served in schooners, middies, etc. Wine glasses vary from 100 to 280 mls

e in many situations, drinks are topped up making it difficult to know how many standard
drinks are consumed

e many drinks come in non-standard sizes — eg, pre-mixed drinks in cans and bottles may
contain more than one standard drink.

Factors such as your gender, size, weight, health and liver function will affect your BAC:
» size and weight— a smaller person may have a higher BAC from the same amount of alcohol
e liver function — an unhealthy liver processes alcohol more slowly

o gender — a woman of the same height and weight as a man drinking the same amount may
have higher BAC

» consumption of food — lack of food in the stomach means faster absorption of alcohol into
the blood stream. Eating after drinking will not reduce the BAC
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» general health condition and level of fitness can affect a person’s ability to process alcohol.
A person’s BAC can be higher if they are not feeling well, or are tired or stressed

» consumption of other drugs affects a person’s ability to process alcohol.

[3-060] How alcohol affects driving

[3-080]

[3-100]

» brain function (alcohol being a depressant drug) so you can’t respond to situations, make
decisions or react quickly

» reduces ability to judge speed and distance
» gives false confidence

o makes it harder to do more than one task

» makes you sleepy or fatigued.

« affects your sense of balance and coordination.

Staying under the limit guidelines no longer apply

The Road and Traffic Authority no longer suggests guidelines as to the number of standard
drinks per hour because of the variations in alcohol content and factors that are referred to above
that may affect the BAC.

Speed and driving

Speeding was a factor in 43 per cent of all fatalities and approximately 17 per cent of all crashes.
Twenty nine per cent of all speeding drivers and motor cycle riders involved in fatal crashes
were males aged 17-25 years.
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The plea and defended hearings

[4-000] Introduction

[4-020]

Last reviewed: November 2023

The following discussion provides a brief overview of a magistrate’s role in a defended hearing
in the Local Court, and in relation to taking a plea.

The general procedural principles and provisions are derived from the common law and the
Criminal Procedure Act 1986, especially Ch 4. Unless otherwise stated, the section numbers
below refer to the provisions of the Criminal Procedure Act.

The Local Court’s overriding duty in a defended summary hearing is to ensure a fair trial
and to determine a case on its merits in accordance with the law. A magistrate’s role in
adversarial proceedings is to act as an independent judicial officer affording procedural fairness
to both parties and making impartial, transparent decisions. For a decision to be transparent,
a magistrate must provide reasons to explain how they came to their decision. The scope
and extent of reasons varies according to the circumstances, including a consideration of the
pressures under which magistrates are placed by the volume of cases coming before them.

These foundational principles are discussed in DPP v Wililo [2012] NSWSC 713 at[41], [52],
[55]-[57], [150] together with the relevant authorities. The principles concerning a magistrate’s
role in a defended hearing and the relevant authorities are further discussed below.

Summary procedure

Last reviewed: December 2025

Some key provisions in chapter 4 of the Criminal Procedure Act

e an “accused person” is defined to include a “legal practitioner representing an accused
person”: s 3;

e proceedings are generally open to the public: s 191;

e an accused person may plead to offence/s in writing or at court: s 182 (this does not
apply to a person who been granted or refused bail, or who has had bail dispensed
with). In some circumstances a court may proceed to hear and determine the matter
in an accused person’s absence: ss 190(3), (4), 196(1), (3), 199, 200; see [16-080]
Offences dealt with in the absence of the accused person;

o where both parties are present, the court must “state the substance of the offence” to
the accused and ask if they plead guilty or not guilty: s 192(2);

e the court must convict the accused, or make the order accordingly, if the accused
person pleads guilty, and does not show sufficient cause why they should not be
convicted, or not have an order made against them: s 192(3);
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e under s 194(1) if an accused person pleads not guilty, fails or refuses to enter a plea,
or the court does not accept their guilty plea, the matter will proceed to a defended
hearing as follows:

(i) on the date set for hearing the court must proceed “to hear and determine” the
matter. The magistrate may also adjourn the matter: s 192;

(i) the court must hear the prosecutor, their withesses and other evidence, and must
hear the accused person, their witnesses and other evidence: s 194(2);

(i) the prosecutor and accused person may both give evidence, examine
and cross-examine witnesses: s 195(1), (2). For domestic violence offence
proceedings, see also [8-000] Evidence by domestic violence complainants.
Where a child or cognitively impaired person is a witness in proceedings, see also
[10-000] Evidence from vulnerable persons;

(iv) the prosecutor may call and examine witnesses in reply to the accused’s case:
s 195(3);

(v) a court must determine the matter after hearing the accused person, prosecutor,
witnesses and evidence: s 202(1). A court may determine the matter by convicting
the accused person or making an order as to the accused person, or by dismissing
the matter: s 202(2); see [16-020] Dismissal;

e If an accused person pleads guilty or the offence is found proven, the matter will
proceed to sentence: see [16-120] Sentencing orders generally.

Procedural requirements are not mere formalities, they often mark points in proceedings where
issues arise for the magistrate to determine. For example, as discussed in [16-020] Dismissal
and authorities such as DPP v Merhi [2019] NSWSC 1068 at [41], a two-stage process applies
after the formal closing of the prosecution case. First, the magistrate considers whether a prima
facie case has been established. If so, the accused person has an opportunity to give evidence,
call witnesses, or submit that the court should not be satisfied of their guilt beyond reasonable
doubt. The magistrate then considers whether the matter is established beyond reasonable doubt.

In DPP v Wililo [2012] NSWSC 713, a “rushed decision-making process” and failure to draw
the “line in the procedural sand”, resulted in the dismissal of the matter prior to the formal
closing of the prosecution’s case and the magistrate applying an incorrect test as to a prima
facie case: [101]-[103], [122]-[124]. In DPP v Merhi, the magistrate moved immediately from
finding a prima facie case, to give further very short reasons dismissing the matter. This denied
the prosecutor an opportunity to make submissions regarding whether the evidence established
the matter beyond reasonable doubt: [40], [43].

[4-030] Obligations of the court taking the plea

Last reviewed: December 2025

The court stating the substance of the offence pursuant to s 192(2) is not of itself a condition
precedent to the validity of the guilty plea, and the power to convict is not dependent on this
taking place: Collier v DPP [2011] NSWCA 202 followed in Nand v DPP [2016] NSWSC 85
at [40], [42]; ss 192, 193. See also McKellar v DPP [2014] NSWSC 459 at [26]-[27], [34].
The purpose of s 192(2) is to ensure that, to the knowledge of the court, an accused adequately
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understands the charge to which they are pleading: [53]. To ensure an unrepresented person
understands the charges and unequivocally pleads to those charges, the court must state the
substance of each offence to them and take separate pleas for each: [59].

Where an accused is legally represented, the practitioner can enter a plea: [50], [55]. The
court should, as a matter of practice, at least draw the legal representative’s attention to the
court attendance notice/s and the offences in them. This would amount to substantial, if not
exact, compliance with s 192(2): [55], [59]. However, in a busy Local Court, it may be highly
inconvenient to individually state multiple charges suggesting it was not s 192(2)’s purpose to
invalidate pleas or convictions if not complied with: [55].

See also [28-160] Committal for trial or sentence — Div 8, ss 95-98; and Criminal Trial
Courts Bench Book in Arraignment at [1-005] Pre-trial procedures.

For a discussion of the withdrawal of a guilty plea, see Sentencing Bench Book at [9-130]
Setting aside a guilty plea.

Procedural fairness

Last reviewed: November 2023

A fundamental requirement of procedural fairness is that both parties are given the opportunity
to be heard. An aspect of procedural fairness in criminal matters is that an accused person
knows the case against them. This is reinforced by case management provisions including
the requirement, subject to s 187, for the prosecutor to serve a brief of evidence where the
accused person pleads not guilty to an offence: ss 183—186. Procedural fairness also requires
the magistrate to act impartially.

A court’s procedural fairness obligations will depend upon the circumstances. For example,
under ss 36 and 37, an accused person may conduct their own case, and the court may need
to provide them with information about court procedure to ensure fairness: Hanna v O ’Shane
[2003] NSWSC 1055 at [10]—-[11]. Care must be taken to balance any assistance provided to an
accused person with the magistrate’s obligation to remain impartial and not appear to be biased:
see Criminal Trials Courts Bench Book, Self-represented accused at [1-800].

There are limited exceptions permitting proceedings to occur in the absence of the parties:
s 182 (written pleas), s 190(3), (4) (with reasonable notice to the accused of the first return
date), ss 196-200 (ex parte proceedings), s 201 (both parties not present); see also [16-080]
Offences dealt with in the absence of the accused person. Generally, however, procedural
fairness will not be afforded to a party when they are absent. In DPP v Peckham [2022] NSWSC
713, after adjourning following a busy list and with the police prosecutor in her office nearby,
the magistrate heard and “finalised” a domestic violence offence allegedly committed earlier
that day: [22], [26]. This occurred without the court having the relevant papers (including the
facts and criminal history), an explicit plea of guilty, or the magistrate providing reasons for
disposing of the matter under s 10A of the Crimes (Sentencing Procedure) Act 1999: [2]. In
DPP v Gatu [2014] NSWSC 192, the magistrate erred by dismissing a matter “in chambers”,
after the court had adjourned for the day and in the absence of the prosecutor: [9], [26]. This
also breached the open court requirement in s 191.

A court is to ensure each party has a reasonable opportunity to present their case. In DPP
v Yeo [2008] NSWSC 953, at the first return following a plea of guilty, the magistrate formed
the view the statement of facts did not disclose a prima facie case and dismissed the matter.
The magistrate denied the prosecutor procedural fairness by refusing an adjournment to enable
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witnesses to be called and submissions made: [52], [56]. Also, if the magistrate did not accept
the applicant’s plea (which was unclear), the matter should have been set down for hearing:
ss 193-195, 202. In Transport for NSW v Chapoterera [2022] NSWSC 976, during a busy list,
the magistrate dismissed a matter after accepting an unsworn explanation from the accused
person. The magistrate refused the prosecution’s request to hold a hearing because it was
not justified and would waste the court’s time. Justice Walton held the magistrate denied the
prosecutor procedural fairness, and failed to comply with requirements to conduct a hearing
(s 194(1)), give the parties the opportunity to present evidence, and to examine or cross-examine
any witnesses (s 195): [15]-[19].

A magistrate must be impartial, taking no part in the contest. The parties frame the charges
and select the witnesses, with the magistrate having a limited capacity to intervene during the
hearing and only to the extent they preserve their neutrality: Crampton v The Queen (2000) 206
CLR 161 at[19]; DPP v Wililo [2012] NSWSC 713 at [41]-[47]. A magistrate is not prohibited
from undertaking appropriate case management, questioning witnesses to clarify matters, or
expressing tentative views during the proceedings: FB v R [2011] NSWCCA 217 at [90]-[97],
[100], [102]; Duncan v Ipp [2013] NSWCA 189 at [151]. However, excessive intervention may
result in an unfair trial. In DPP v Wililo, the magistrate was found to effectively take control
of the hearing, refusing to allow the prosecutor to call material witnesses and tender relevant
evidence, denying the prosecutor a fair trial and breaching requirements in s 194(2) to hear both
parties and their evidence: [84], [90].

In addition to both the prosecution and the accused person having a fair chance to present their
case and make submissions, they must also have a fair chance to rebut each other’s arguments.
Further, parties should be afforded an opportunity to make submissions on matters unlikely to
be foreshadowed. For example, in Lutz v JK [2016] ACTSC 200, the magistrate did not indicate
at the sentencing proceedings that they were contemplating not recording a conviction for an
offence of negligent driving causing death. This was an exceptional outcome and the failure to
invite submissions amounted to a denial of procedural fairness: [25].

[4-060] Reasons for decision
Last reviewed: November 2023

Providing reasons for a decision is an “essential incident of the judicial function”: Wainohu
v NSW (2011) 243 CLR 181 at [58]. The Hon A M Gleeson AC in “The role of a judge in a
representative democracy” (2008) 9 TJR 19, cited in DPP v Wililo [2012] NSWSC 713 at [62],
elaborated on the significance of reasons:

Reasons serve a number of purposes. They promote good decision-making by requiring a
decision-maker to explain and justify an outcome. They inform a losing party of the reason for
failure. They allow an appellate court to identify possible error and correct possible injustice.
They inform the public of the way judicial power is exercised. The adequacy of a statement of
reasons for a decision is judged by reference to these purposes.

In Beale v Government Insurance Office of NSW (1997) 48 NSWLR 430 at 442, Meagher JA
also noted providing reasons may guard “against the birth of an unconsidered or impulsive
decision”.

The scope and extent of the duty to give reasons depends on the circumstances of the case,
including the practical realities of giving ex tempore reasons in a busy court. Reasons should

not be picked over, with appropriate allowance given to the pressures on magistrates due to
their heavy case load: DPP v lllawarra Cashmart Pty Ltd (2006) 67 NSWLR 402 at [15].
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A magistrate’s reasons may not be long, but must include findings of fact on critical
issues and the legal principles applied to those facts. In DPP v Tilley [2016] NSWSC 984,
the magistrate’s reasons to dismiss a matter indicated a failure to engage with and properly
determine issues arising at the summary hearing: [50]. In particular, the magistrate did not
identify the offence’s elements including specifying the elements about which they were not
satisfied beyond reasonable doubt: [48]-[49]. The magistrate only made passing references to
some witnesses and evidence, without indicating factual findings, and made no reference at all
to either party’s submissions: [49]-[50]; see also DPP v Merhi [2019] NSWSC 106 at [33], [37].

Where self-defence is raised, particular care must be taken to make clear factual findings and
provide adequate reasons. In DPP v Evans [2017] NSWSC 33, the magistrate dismissed assault
and resist police charges without making findings about the critical issue as to whether the
accused person punched the officer: [42]. The magistrate said that even if the officer’s evidence
was accepted, self-defence would be made out, however, until the magistrate made precise
factual findings about what occurred, they were not in a position to consider self-defence,
particularly as it involved the question of what constituted a reasonable response by the
accused: [36], [42]. The failure to make a finding on the central factual issue was so fundamental
it undermined the whole process: [42].

In DPP v Tiller [2023] NSWSC 187, the accused was a teacher who struck a seven-year-old
student claiming it was necessary to protect another student. The magistrate erred by dismissing
the assault proceedings without resolving key factual conflicts about what the accused observed

the victim doing near the other student and whether she had asked the victim to “stop” either
before or during the assault: at [51], [56]-[58].

In Darlington v DPP [2023] NSWSC 1139, the magistrate erred in failing to apply the correct
test for self-defence and to give adequate reasons, making no real attempt to deal with the

accused’s arguments as to why the prosecution had not proved its case: [29], [56], [60]; see also
Criminal Trial Courts Bench Book at [6-450] Self-defence.

For clarity and certainty, a magistrate’s reasons must not be buried in exchanges between the
bench and counsel during submissions: DPP v lllawarra Cashmart Pty Ltd at [18]-[19]. Also,
reasons that set out all of the evidence and submissions with little consideration or analysis may
fail “to distil the issues in a way that is helpful”: Garay v R (No 3) [2023] ACTCA 2 at [34],
[150]. The language used when delivering reasons also matters. In DPP v Tiller, the court
commented that while the pressures faced by magistrates “with their heavy caseload and the
parade of human difficulties which they face day in and day out” should not be underestimated,
it was regrettable the magistrate delivered his reasons using emotive language and personalised
examples: [64].

While this discussion has focused on a magistrate’s determination of whether an offence is
proven, the obligation to provide reasons may also apply to other decisions and is, at times,
mandated by legislation. In Downes v DPP [2000] NSWSC 1054, the accused person sought to
have evidence of their admissions excluded under ss 85 and 90 Evidence Act 1995 on the basis
they were induced and unreliable. The magistrate’s reasons for allowing the evidence, after a
voir dire, failed to include a “finding on the critical conflict in the evidence as to whether any
promise or inducement was made”: [17].
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[4-060] The plea and defended hearings

In Lambourne v Baker (No 5) [2024] NSWCA 241, in relation to civil proceedings, the Court
made the following general observations:

» arecognised purpose for the giving of adequate reasons by judicial officers is to enable the
parties to see the extent to which their arguments have been understood and accepted, as
well as the basis for the decision;

» the adequacy of reasons is not to be judged against a standard of perfection, rather, the
question is whether the reasons attained the minimum acceptable standard; and

e a minimum requirement is the reasons be given in a form that will enable the losing party
to understand properly the grounds on which the case was lost, and will not frustrate their
right of appeal: [100]-[101].
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Sexual offences

[5-000] Directions

Last reviewed: March 2024

Part 5, Div 1, Subdiv 3 Criminal Procedure Act 1986 (ss 292A—292E) contains directions
regarding misconceptions about sexual consent which may be given in certain hearings for
particular sexual offences. These provisions apply to the Local Court (see ss 274, 275) and to
the “hearing of the proceedings” that commence on or after 1 June 2022: Sch 2, Pt 42, cl 117
Criminal Procedure Act. This is consistent with a reference to the hearing of the particular trial
or hearing proceedings: GG v R (2010) 79 NSWLR 194 in relation to an amendment to the
Evidence Act 1995 with similarly worded transitional provisions.

The offences in the Local Court where consideration of whether a direction is necessary are:
» sexual touching: s 61KC Crimes Act 1900

» aggravated sexual touching: s 61KD
o sexual act: s 61KE
o aggravated sexual act: s 61KF,

» attempts to commit the above offences.

The magistrate, as the trier of fact, should consider whether they need to give themselves
such a direction. The timing of a direction may also be an important consideration. For
commentary and suggested directions, see Criminal Trial Courts Bench Book, Directions —
misconceptions about consent in sexual assault trials at [S-200]ff.

Sections 61HF—61HK of the Crimes Act address proof of consent for offences committed on
or after 1 June 2022. For commentary and suggested directions regarding consent, see Criminal
Trial Courts Bench Book, Sexual intercourse without consent — from 1 June 2022 at [5-
900] ft.

For commentary and suggested directions regarding specific offences, see Criminal Trial
Courts Bench Book:

e Sexual touching at [S-1100]ff
o Sexual act at [5-1200]ff.

For a discussion of the amendments and the context for these reforms, see P Mizzi and R
Beech-Jones, “The law on consent in sexual assault is changing” (2022) 34(1) JOB 1.
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[5-500]

[5-600]

Domestic violence offences

Introduction
Last reviewed: July 2024

A “domestic violence offence” is defined in s 11 Crimes (Domestic and Personal Violence) Act
2007 (the Act) as an offence committed against a person with whom the offender has (or has
had) a domestic relationship (see s 5 the Act), being:

(a) a personal violence offence (see s 4 the Act), or

(b) an offence (other than a personal violence offence) that arises from substantially the
same circumstances as those from which a personal violence offence has arisen, or

(b1) an offence under the Crimes Act 1900, s 54D(1) (see below at [5-600] Abusive
behaviour towards intimate partners, or

(c) an offence, other than a personal violence offence, in which the conduct that constitutes
the offence is domestic abuse.

Section 6A of the Act provides the definition of “domestic abuse”, and what may constitute
domestic abuse. Section 6A was introduced, and s 11(1)(c) replaced, by the Crimes Legislation
Amendment (Coercive Control) Act 2022, and apply to behaviour (or alleged behaviour) that
occurred, or an offence (or an alleged offence) that was committed, on or after 1 February 2024:
Crimes Legislation Amendment (Coercive Control) Act, s 2; Sch 2[6].

For commentary regarding evidence from a domestic violence complainant, see [8-000]
Evidence by domestic violence complainants.

For commentary regarding sentencing for domestic violence offences, see:

» [16-140] Sentencing provisions concerning domestic violence offences
o Sentencing Bench Book at [63-500] Domestic violence offences

e M Zaki et al, “Sentencing for domestic violence in the Local Court”, Sentencing Trends and
Issues No 48, Judicial Commission of NSW, 2022, and

e M Zaki et al, “Sentencing for domestic violence in the Local Court” (2023) 35(3) JOB 23
(which contains a snapshot of the significant findings from Sentencing Trends and Issues
No 48).

For commentary regarding apprehended violence orders, see [22-000].

See also Local Court Practice Note: Specialist Family Violence List Pilot.

Abusive behaviour towards intimate partners
Last reviewed: July 2024

The Crimes Legislation Amendment (Coercive Control) Act 2022 relevantly amends the Crimes
Act 1900 to create an offence of abusive behaviour towards intimate partners.

The offence involves engaging in a course of conduct consisting of abusive behaviour
(violence, threats, intimidation, or coercion or control of a person) against a current or former
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[5-600] Domestic violence offences

intimate partner, with the intention of coercing or controlling that person: s 54D(1). Sections 54F
and 54G provide definitions for “abusive behaviour” and “course of conduct” respectively.
Section 54E provides for a defence to the offence.

The offence commenced on 1 July 2024 and will only apply to conduct occurring on or after
that date: Crimes Legislation Amendment (Coercive Control) Act 2022, s 2; Sch 1[2].

The maximum penalty for the offence is 7 years imprisonment: s 54D(1). It is a Table 1
offence and may be dealt with summarily.

A suggested direction and accompanying notes regarding the offence are provided in the
Criminal Trial Courts Bench Book at [5-2010], [5-2020] respectively.

For a discussion of the reforms and the offence, see R Hulme and E Sercombe, “Introducing
the NSW coercive control reforms” (2023) 35(10) JOB 101.

See also the Judicial Information Research System’s Coercive control resource (for JIRS
subscribers and judicial officers only).
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Evidence Act 1995

[6-000] Evidence

For a link to commentary and the principal case law on the Evidence Act 1995, see the Civil
Trials Bench Book at [4-0000]ff.

The Criminal Trial Courts Bench Book also contains commentary on evidence including:

» Privilege against self-incrimination at [1-700]

e Tendency, coincidence and background evidence at [4-200].

See Criminal Trial Courts Bench Book Table of Contents for further chapters on evidence
as it pertains to the criminal law.
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Evidence by domestic violence complainants

[8-000] Evidence by domestic violence complainants

The Criminal Procedure Act 1986 (the Act) makes provision for special procedures for domestic
violence complainants to give evidence.

From 25 November 2020, following commencement of Ch 6, Pt 4B, Div 5 of the Act
(Giving of evidence by domestic violence complainants — other provisions), the court should be
closed when a domestic violence complainant in domestic violence offence proceedings gives
evidence, including when a recording of their evidence is played in court. Division 5 extends
the protections available for such witnesses permitting them to give evidence remotely.

Further, from 1 September 2021, in domestic violence offence proceedings where a defendant
is self-represented, a complainant cannot be questioned directly in evidence by the defendant,
but must be examined through a court appointed questioner, or through the use of court
technology.

A recorded video or audio statement of a domestic violence complainant is admissible as
evidence in chief in criminal proceedings for domestic violence offences and in concurrent or
related proceedings for applications for apprehended domestic violence orders under the Crimes
(Domestic and Personal Violence) Act 2007. The recorded video or audio statement may also
be used in committal and summary proceedings instead of a written statement.

[8-020] Domestic violence complainant and proceedings

Last reviewed: September 2025

A domestic violence complainant is defined in s 3 of the Act as a person against whom the
domestic violence offence is alleged to have been committed, but does not include a person
who is a vulnerable person within the meaning of Pt 6 of the Act. A domestic violence offence
is an offence within the meaning of the Crimes (Domestic and Personal Violence) Act.

Chapter 6, Pt 4B, Div 5 of the Act (ss 289T-289VA) applies to domestic violence offence
proceedings, and also apprehended violence order proceedings involving a defendant charged
with a domestic violence offence and a protected person who is the alleged victim of the offence:
s 289T(1)(a), (b). It also applies in serious domestic abuse prevention order proceedings if the
person against whom the order is sought is also charged with a domestic violence offence and
the alleged victim of the domestic violence offence is a family member of, former or current
intimate partner of, or person in a domestic relationship with an intimate partner of, the person:
s 289T(1)(c). The terms “domestic relationship” and ““serious domestic abuse prevention order”
have the same meanings as in the Crimes (Domestic and Personal Violence) Act, and “family
member” and “intimate partner” have the same meanings as in Pt 10A of that Act: s 289T(3).

[8-030] Close court when domestic violence complainants give evidence

A domestic violence complainant’s evidence, including a recording, must be given in closed
court: s 289U(1). However, if their evidence also relates to a prescribed sexual offence, the
media may be permitted access to that part of the proceedings pursuant to s 291C.
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[8-030] Evidence by domestic violence complainants

Section 289U(4) makes clear that the obligation to close the court in domestic violence
proceedings extends to:

e acomplainant who gives evidence in a way provided for by other provisions in Pt 4B or one
who is a vulnerable person and entitled to give evidence in the way provided for by Ch 6,
Pt 6 (s 289U(4)(a)); and

e does not affect the complainant’s entitlement to:

(1) give evidence in a way permitted by other provisions in Pt 4B, or Pt 6 (if the
complainant is a vulnerable person); or

(i) have a support person present when giving evidence under s 306ZQ.

A complainant’s evidence may only be heard in open court if a party requests and the court
is satisfied there are special reasons in the interests of justice, or the complainant consents:
s 289U(2). The principle of open justice does not, of itself, constitute special reasons in the
interests of justice: s 289U(3).

A court may direct that the court may be closed for other parts of the proceedings: s 289UA.
A direction may be made on the court’s own motion or at the request of one of the parties. In
making such a direction, s 289UA(3) requires the court to consider:

» the complainant’s needs to have any person excluded from, or present in, the proceedings:
s 289UA(3)(a), (b)

« the interests of justice: s 289UA(3)(c), and
 any other matter the court considers relevant: s 289UA(3)(d).

Section 289UA operates in addition to s 289U: s 289UA(4).

A person may be exempted from a direction under s 289UA to allow them to be present to
support a person giving evidence, or for any other purpose the court thinks fit: s 289UA(S).

[8-040] Ways in which evidence of a domestic violence complainant may be given

The Criminal Procedure Act provides that the evidence of a domestic violence complainant
may be given:

(a) By “alternative means” — from a place other than the courtroom by audio visual link or two
way communication technology, or using “alternative arrangements” to restrict visual and
other contact with the defendant or other persons in the courtroom using screens or planned
seating arrangements: s 289V(1). The complainant is entitled to give their evidence in this
way but may choose not to. Part or all of the proceedings may be adjourned to another
court or place to enable this, and the court may order a court officer be present at the place:
s 289V(2), (7). A court may order that alternative means of giving evidence are not to be
used if there are special reasons in the interests of justice: s 289V(3), (4). The prosecution
must provide the court with a “Notice: Evidence of domestic violence complainant in
criminal proceedings” at the first mention indicating whether the complainant wishes to
give evidence by alternative means or using alternative arrangements (Attachment E of
PN 1/2012).

(b) In the form of a recorded statement. This is an audio recording or a video and audio
recording of a representation made by a complainant when the complainant is questioned
by a police officer in connection with a domestic violence offence. The recording must be
made by a police officer with the complainant’s informed consent as soon as practicable
after the commission of the offence: ss 289C(1), 289D, 289F(1).
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[8-060]

Evidence by domestic violence complainants [8-060]

(c)

(d)

(e)

®

(2

In the form of a recorded statement if the evidence is given in any concurrent or related
proceedings for an order under the Crimes (Domestic and Personal Violence) Act: s 289H.

If the evidence is given in prescribed sexual assault proceedings, then the evidence may
be given in accordance with alternative arrangements made under s 294B: s 294B(2A).
(See [10-140)).

The evidence may be given in accordance with existing alternative arrangements provided
for such as by audio visual link (AVL) under the Evidence (Audio and Audio Visual Links)
Act 1998: s 289F(6).

In the form of a recorded statement instead of a written statement for the purposes of
summary proceedings: s 185A(1). When a recorded statement has been served, the brief

of evidence is not required to also include a written statement from the complainant:
s 185A(4); DPP v Nagler [2018] NSWSC 416 at [28].

In the form of a recorded statement instead of a written statement for the purposes of
committal proceedings: s 283D(1).

Form and requirements for a recorded statement to be given as evidence

For proceedings for domestic violence offences the main provisions in the Criminal Procedure
Act are as follows:

(a)

(b)

(©)

(d)

(e)

®

(2

A domestic violence complainant (who is not a vulnerable person) is entitled to give
evidence in chief by a recorded statement. The recorded statement is viewed or heard by
the court: 289F(1). Once the recording is “viewed” or heard it becomes evidence in the
proceedings, regardless of whether it forms part of the transcript: DPP v Al-Zuhairi (2018)
98 NSWLR 158 at [40]. There is no requirement to formally tender the recording. It is
sufficient that it be marked for identification: DPP v Al-Zuhairi at [53].

A recorded statement may be in the form of questions and answers, that is, an interview
conducted by a police officer: ss 283E(1); 289F(2); 289D.

The complainant must state in the recorded statement his or her age, a statement as to the
truth of the representation, and any other matter prescribed by the regulations: ss 283E(2);
289(3).

If the representation in the recorded statement is wholly or partly in a language other than
English, the recorded statement, or part thereof, must contain an English translation or be
accompanied by a separate written English translation: ss 283E(3); 289F(4).

Except for committal proceedings, the domestic violence complainant must be available
for cross-examination and re-examination, either orally in the courtroom, or by way of
alternative arrangements such as closed circuit television if applicable: s 289F(5).

In determining whether the complainant gives evidence orally or in the form of a recording,
the prosecutor must take into account the complainant’s wishes, any evidence of the
defendant intimidating the complainant, and the objects of the Crimes (Domestic and
Personal Violence) Act: s 289G.

The recorded statement may be given wholly or partly in concurrent or related proceedings
for applications for apprehended domestic violence orders under the Crimes (Domestic and
Personal Violence) Act: s 289H.
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[8-080]

[8-100]

[8-060] Evidence by domestic violence complainants

(h) A complainant’s failure to give evidence by way of a recorded statement or a police officer’s
failure to record a representation in accordance with Pt 4B do not affect the validity of any
criminal proceeding: s 289N.

(1) On application, the court must order the return of the recorded statement to the prosecutor:
s 2890(1).

Admissibility of a recorded statement and relationship with Evidence Act 1995

Section 289I(1) of Pt 4B provides that the hearsay rule and the opinion rule do not prevent
the admission or use of evidence of a representation in the form of a recorded statement. The
operation of the Evidence Act 1995 is not affected by the operation of Pt 4B unless a contrary
intention is shown: s 289E. Section 289F does not displace the operation of the Evidence Act:
s 289F(6). Therefore, where the maker of the recording is not available, s 65 (exception to
hearsay rule) Evidence Act is not affected by s 289F(5).

A recorded statement is not admissible unless the defendant was given, in accordance with
the service and access requirements of Ch 6 Pt 5 Div 3, a reasonable opportunity to listen to,
and, in the case of a video recording, view the recorded statement: s 2891(2).

The court may admit the recorded statement if the Div 3 requirements have not been complied
with if:
(a) the court is satisfied that the parties consent to the recorded statement being admitted, or

(b) the defendant or his or her Australian legal practitioner (if any) have been given a
reasonable opportunity otherwise than in accordance with Div 3 to listen to or view
the recorded statement and it would be in the interests of justice to admit the recorded
statement: s 283D(1), (3); s 2891(3).

If a magistrate is asked to determine the admissibility of a recorded statement by a domestic
violence complainant, given the time pressures in the Local Court, a degree of flexibility and
informality in terms of conducting a voir dire may be appropriate. However, the minimum
requirement is that the magistrate be aware of the content of the evidence he or she is being
asked to exclude, otherwise the magistrate is not in a position to assess the probative value
of the evidence or the extent to which it might create unfair prejudice: DPP v Nagler [2018]
NSWSC 416 at [20]-[22].

Service of and access to recorded statement

If the defendant is represented, a copy of the recorded statement must be served on the defendant
as soon as practicable after the proceedings commenced or the prosecutor determines that
evidence will be given in that form, whichever is later: s 289L(2).

If the defendant is not represented, only an audio copy of the recorded statement must
be served on the defendant soon as practicable after the proceedings are commenced or the
prosecutor determines that evidence is to be given in the form of the recorded statement,
whichever occurs later: s 289M(2). However, s 289M(2) requires the prosecutor to provide the
defendant with an opportunity to view a recorded statement in the form of a video recording at
a police station on one or more of the following occasions:

(a) when the defendant is being questioned in relation to the alleged domestic violence offence
(b) at the request of the defendant, on a day arranged with the defendant

(c) on another day specified by notice in writing given to the defendant by the prosecutor
before committal proceedings or the trial commences.
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If the prosecutor cannot comply with these requirements, the prosecutor must provide the
defendant with an opportunity to view the video recorded statement on a day when proceedings
relating to the offence are held.

Evidence may not be adduced in any proceedings of the behaviour or response of an
defendant when viewing a recorded statement at a place specified for that purpose under this
section, unless:

(a) the viewing took place while the person was being questioned in relation to an alleged
domestic violence offence, or

(b) the proceedings relate to the behaviour.

Court may adjourn proceedings

A court may adjourn proceedings relating to a domestic violence offence for not more than
14 days to enable a defendant to view or listen to a recorded statement on the ground that the
defendant has not had a reasonable opportunity to view or listen to the recording: s 289Q(3).

[8-110] Court appointed questioners for self-represented defendant
Last reviewed: March 2024

Where a defendant is not represented by an Australian legal practitioner, a complainant in
domestic violence offence proceedings cannot be directly examined by the defendant, but
must instead be examined by a court appointed questioner (CAQ), or through the use of court
technology: s 289VA(1) and (2).

A CAQ is to ask the complainant only the questions that the defendant requests be put to the
complainant, and must not independently give the defendant legal or other advice: s 289VA(4)
and (5).

The court does not have a discretion to decline to appoint a CAQ or use court technology
under s 289VA(2), despite anything to the contrary in s 306ZL (see [8-140] Giving evidence
by a domestic violence complainant who is also a vulnerable person) or another Act or law:
s 289VA(6).

The requirement in s 289VA(2) applies whether or not the complainant gives evidence via
AVL or other similar technology, or other alternative arrangements: s 289VA(7).

Suggested procedure
The following procedure is suggested:

(a) At the earliest possible opportunity in domestic violence offence proceedings (ideally at
first mention), the court should inform a self-represented defendant that they are prevented
by law from personally questioning the complainant, and that the court must appoint a
person to ask questions on their behalf. The court should advise the defendant they will need
to prepare a list of questions they wish for the complainant to be asked in cross-examination
(for the suggested form of words, see Suggested information and advice, below).

(b) Onceitis known a hearing is proceeding with a self-represented defendant, the court should
appoint the CAQ as soon as possible, and in sufficient time for them to be present in
court/by AVL to hear the complainant’s evidence in chief: Clark v R [2008] NSWCCA 122
at[45], [55]. If it not known until the hearing that a defendant is self-represented, the matter
may need to be stood down to allow time for the court to make the necessary arrangements.

(c) Atthe commencement of the hearing, the court should confirm whether the defendant has
prepared a list of questions sought to be asked of the complainant in cross-examination.

LCBB 159 45 SEP 25



[8-110] Evidence by domestic violence complainants

(d)

(e)

®

(2

(h)

(@)

@

Consistent with a magistrate’s obligations with respect to a self-represented defendant, the
magistrate should explain the proposed procedure for cross-examination of the complainant
to the defendant and advise of the nature and form of questions that are not permissible.

There is no requirement that the draft questions be made available to the prosecution, or the
court for its approval as: “any question to be asked of a witness in cross-examination may
ride upon the answer just given. The requirement to frame all questions in advance may
impart a rigidity which robs a cross-examination of its effectiveness”: Clark v R, above,
at [48].

The magistrate will explain to the CAQ their role, that is, that they are only to ask, verbatim,
the questions sought to be put by the defendant (for suggested form of words, see Suggested
information and advice, below).

If the defendant is not literate, the CAQ or, if necessary, an interpreter, may write out the
questions sought to be put by the defendant.

Once the complainant has given evidence in chief, the defendant should be given the
opportunity to add to and/or re-formulate the list of questions they’ve prepared.

The CAQ will then ask the complainant only the questions that the defendant has requested
be asked.

If necessary, during cross-examination, the defendant will be given an opportunity to
reformulate the questions in accordance with the court’s rulings on objections and
admissibility.

After the complainant has answered the questions, the magistrate will ask the defendant if
they have any further questions arising from the complainant’s answers, or any questions
previously overlooked.

If the defendant has further questions, the procedures set out in paras (d)—(e) and (g)—(1)
should be repeated.

Suggested information and advice

Suggested information and advice to self-represented defendant at first
mention

As you are representing yourself in these proceedings, | must inform you that you cannot
directly ask the complainant questions once the prosecutor has finished asking [his/her]
questions. | will appoint a person, who | will refer to as a court appointed questioner, to
ask the complainant questions in cross-examination for you.

At your hearing, you will need to provide a list of the questions you want the court
appointed questioner to ask the complainant. The court appointed questioner will only be
able to ask the complainant the questions you have prepared. They cannot give you legal
advice or help you decide what questions to ask.

You should start thinking about these questions now. Bring any questions you think of
with you to the hearing.

My court officer will hand you a document containing further information about the court
appointed questioner.
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Suggested information and advice to self-represented defendant at
commencement of hearing

As you are representing yourself in these proceedings, | must inform you that you cannot
directly ask the complainant questions once the prosecutor has finished asking [his/her]
questions. | [have appointed/ will appoint] a person, who | will refer to as a court appointed
questioner, to ask the complainant questions in cross-examination for you.

You need to provide a list of the questions you want the court appointed questioner to
ask the complainant. | suggest that you start preparing those questions now, if you have
not already done so.

The court appointed questioner is only here to help you by asking the complainant
the questions you have prepared. [He/she] cannot give you legal advice or help you
decide what questions to ask. Before the court appointed questioner cross-examines the
complainant, | will give you the opportunity to review your questions. You can add, remove
or change any of your questions at this time if you need to.

The prosecutor will not see the questions before they are asked, but if [he/she] objects
to any of the questions when the court appointed questioner asks the complainant, then |
will deal with that objection in the usual way. If you need more time to prepare additional
questions, or reconsider the wording of some of your questions because of rulings | have
made, then | will give you some time to do so.

Note: to address the possibility or difficulty of the defendant communicating with the
intermediary (court appointed questioner) during the course of cross-examination, see
Clark v R at [47].

When the cross-examination is finished, and before | give the prosecutor the opportunity
to re-examine the complainant, | will ask you if you have any other questions arising from
the cross-examination of the complainant and, if you need more time to prepare additional
questions, | will give you some time to do so.

Suggested information and advice to defendant’s court appointed questioner

You have been appointed by me to assist the defendant in this case. That assistance is
limited to asking the complainant the questions appearing on the list the defendant has
prepared. You cannot give the defendant legal advice or other advice.

You must read the questions the defendant has prepared verbatim. Any issue as to
whether or not the question can be asked or its interpretation will be determined by me.
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Suggested information and advice where s 294CB(4) does not apply

There are some questions that by law you cannot ask the complainant. You cannot ask
the complainant questions about what the law refers to as [his/her] “sexual reputation”.
This means you cannot ask any question which suggests that the complainant:

has or may have had sexual experience, or

lacks sexual experience, or

e has taken part in sexual activity, or

has not taken part in sexual activity.

Warning to jury and provisions of transcripts to jury

Sections 289J-289K, 289VA(8) and 306ZR are concerned with jury trials but may be instructive
to magistrates in evaluating evidence. If a complainant gives evidence wholly or partly in the
form of a recorded statement in proceedings in which there is a jury, the judge must warn the
jury not to draw any inference adverse to the defendant or give the evidence any greater or
lesser weight because of the evidence being given in that way: s 289]J. This warning also applies
when a complainant gives evidence by alternative means or using alternative arrangements, or
is examined by a CAQ: ss 289V(5), 289VA(8).

Further, in a trial for a domestic violence offence if it is suggested there was an absence of,
or a delay in, complaint of the offence, the judge must warn the jury that there may be good
reasons for the delay and it does not necessarily mean the allegation is false, but must not warn
them that the delay is relevant to the complainant’s credibility unless there is evidence sufficient
to justify such a warning: s 306ZR.

The warnings pursuant to ss 289V(5) and 306ZR do not apply to hearings which commenced
before 25 November 2020.

In a jury trial, the court may order that a transcript of all or part of the evidence given in the
form of a recorded statement be supplied to the jury if it appears to the court that a transcript
would be likely to aid the jury’s comprehension of the evidence: s 289K.

Giving of evidence by a domestic violence complainant who is also a vulnerable
person

Where a domestic violence complainant is a child or cognitively impaired person (that is, a
vulnerable person within the meaning of Pt 6 of the Act), the provisions of Pt 6, Div 4 continue
to apply as the definition of a domestic violence complainant specifically excludes a vulnerable
person: s 3.

Support persons

If the domestic violence complainant is a child or cognitively impaired person (that is a
vulnerable person), s 294C applies rather than s 306ZK regarding entitlements to one or more
support persons: s 294C(7).
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[10-000] Children and cognitively impaired — competence to give evidence

Except as provided in ss 13 to 19 inclusive of the Evidence Act 1995 (the Act) every person
is competent to give evidence and a person who is competent to give evidence about a fact is
compellable: s 12 of the Act.

So far as “vulnerable persons” are concerned, there may be an issue as to competence to give
evidence. Section 306M(1) Criminal Procedure Act 1986 defines a “vulnerable person” as a
child or cognitively impaired person. Section 306M(2) provides that “cognitive impairment”
includes:

 an intellectual disability

» adevelopmental disorder, (including an autistic spectrum disorder)
» aneurological disorder

e dementia

e asevere mental illness, and

e abrain injury.

The first step is to establish that a witness who is a vulnerable person is competent to give
evidence, whether sworn or unsworn, about a fact. The next step is to establish whether that
witness is competent to give sworn evidence about that fact.

Competence generally

Section 13(1) says, a person is not competent to give evidence about a fact if, for any reason
(including a mental, intellectual or physical disability):

(a) the person does not have the capacity to understand a question about the fact, or

(b) the person does not have the capacity to give an answer that can be understood to a question
about the fact

and that incapacity cannot be overcome.

Competence to give sworn evidence

Section 13(3) says that a person who is competent to give evidence about a fact is not competent
to give sworn evidence about the fact if the person does not have the capacity to understand that
they have an obligation to tell the truth. A person who is not competent to give sworn evidence
about a fact, may be competent to give unsworn evidence if the court has told the person.

(a) that it is important to tell the truth, and

(b) that he or she may be asked questions that he or she does not know, or cannot remember,
the answer to, and that he or she should tell the court if this occurs, and

(c) that he or she may be asked questions that suggest certain statements are true or untrue and
that he or she should agree with the statements that he or she believes are true and should
feel no pressure to agree with statements that he or she believes are untrue: s 13(5).
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The logical starting point of s 13 is the presumption, established by s 13(6) that a person is “not
incompetent” unless the contrary is proved: RJ v R (2010) 208 A Crim R 174 at [16].

See the Criminal Trial Courts Bench Book at [1-105]—[1-118] for a discussion of the relevant
case law concerning competence and sworn and unsworn evidence.

Generally, unsworn evidence is not given less weight than sworn evidence: The Queen v GW
(2016) 258 CLR 108 at [56]. Different considerations may apply where the witness is not a
young child: GW at [57].

A person who is competent to give evidence about a fact is nonetheless not competent to
give sworn evidence if that person is incapable of understanding that he or she is under an
obligation to give truthful evidence. The test formulated in this section focuses on the capacity
to understand the duty to tell the truth: R v JTB [2003] NSWCCA 295; RJ v R (2010) 208 A
Crim R 174. A court should not presume a child is not competent to give sworn evidence only
because of the age of the child without making an inquiry.

Establishing competence

Even if a person is not competent to give evidence about a particular fact, that person may be
competent in the terms of s 13(1) of the Act to give evidence of other facts: s 13(2) of the Act.
For example, a child might be able to respond to simple factual questions, but not to questions
that require inferences to be drawn. Accordingly, rulings as to competence may be made not
only before the witness gives evidence, but also as the evidence proceeds.

In determining competence, the court may inform itself as it thinks fit, including by reference
to expert evidence: s 13(8) of the Act. Mostly, the parties will alert the court to a competence
issue. With a young child or cognitively impaired witness, it is prudent for the court to enquire of
the parties, if represented, whether there is any issue as to the competence of the witness to give
evidence generally and, more specifically, to give sworn evidence. If the response is suggestive
of an issue or is equivocal, or if a party is unrepresented, the court should satisfy itself as to the
competence of the witness. That issue should be explored in a voir dire: s 189(1)(c) of the Act.

The questions to establish competence to give sworn evidence, (that is, to establish that
the witness understands the obligation to give truthful evidence), will often also assist in
establishing the competence to give evidence generally, (that is, the capacity to understand a
question and give an answer that can be understood). There should, however, be some questions
separately concerned with those respective tests.

For example, the court might ask the following series of questions, depending on whether
the witness is a young child, an older child or cognitively impaired:

e how old are you?

e who lives with you?

» do you have a pet? What is its name?

e when is your birthday?

e do you go to school/work?

e what class are you in?

o what is the the name of your teacher/boss?

» what things do you like doing when you are not at school/work?

e do you like to watch television?
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e do you have a favourite television show?

e do you know that you are going to be asked some questions today about something from
a while ago?

e do you understand that you have to tell the truth here today, or

» do you know that a court room is a special place where people must tell only the truth?

If it is established that the witness is competent to give sworn evidence, the witness can then
be sworn as a witness. An oath or affirmation can then be given. If you are not so satisfied,
but you are satisfied that the witness is competent generally, then the requirements of s 13(5)
of the Act for the witness to give unsworn evidence must be satisfied. These requirements are
that the court must tell the witness that:

(a) itis important to tell the truth,

(b) if you are asked a question and you don’t know the answer, then you should say, “I don’t
know”,

(c) if you are asked a question and you can’t remember the answer, then you should say, “I
can’t remember”,

(d) it does not matter if you don’t know the answer or cannot remember something; the
important thing is that you tell the truth,

(e) ifyou are asked something that you do believe is true, then you can say, “That’s right”, and

(f) ifsomeone asks you a question you don’t agree with, you can say, “I don’t agree”, or, “That
is not true”.

Even despite reaching this point, there may be an issue as to whether a person is competent
to give evidence about a particular fact. Those particular questions could be asked on a voir
dire. It is best to have the witness informed as required in s 13(5) of the Act to give unsworn
evidence before the particular questions are asked. This is because if the witness is found to
be competent to answer these particular questions, the answers given in the voir dire can be
imported into the substantive hearing.

Compellability to give evidence

Furthermore, s 14 of the Act provides that a person is not compellable to give evidence on a
particular matter if:

(a) substantial cost and delay would be incurred in ensuring that the person would have the
capacity to understand a question about the matter or give an answer that can be understood
to a question about the matter, and

(b) adequate evidence on that matter has been given, or will be able to be given.

Unreliability of evidence
Sections 165—165A of the Act are concerned with warnings about unreliable evidence. While
the sections are concerned with jury trials, it is instructive to magistrates in evaluating evidence.

The types of evidence which may be unreliable include, “evidence the reliability which may
be affected by age, ill health (whether physical or mental), injury or the like”: s 165(1)(c).

Children, as a class, are not to be regarded as unreliable witnesses: s 165A. A child’s evidence
might be regarded as unreliable because of their age, but only if there are circumstances
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particular to that child in those proceedings that affect the reliability of the child’s evidence that
warrant a warning. It is for the party requesting such a warning to satisfy the court that such
circumstances exist and warrant such a warning to the tribunal of fact: s 165A(2).

The ways in which evidence of a vulnerable person may be given

The Criminal Procedure Act provides that the evidence of a vulnerable person (that is, a child
or cognitively impaired person within the meaning of s 306M) may be given wholly or partly:

(a) in the form of a sound and/or visual recording of an interview of the witness by an
investigating official: s 3068S,

(b) orally in the courtroom: s 306S,

(c) if the evidence is given in any proceeding to which Pt 6 Div 4 applies, then the evidence
may be given in accordance with alternative arrangements made under s 306 W: s 306S,

(d) by closed circuit television for certain proceedings, such as personal assault offences and
AVOs: see s 306ZA, or

(e) awritten statement for the purposes of committal proceedings: Ch 3 Pt 2 Div 3.

Evidence by way of pre-recorded interview
Last reviewed: March 2024

The main features of the provisions in the Criminal Procedure Act are as follows:

1. Vulnerable persons of any age are entitled to give evidence in chief by pre-recorded
interview. This applies if a person is no longer a child and is not cognitively impaired, but
his or her interview was recorded when that person was younger than 16 years: s 306U.

2. The court may only order that the evidence not be given by means of a pre-recording if it
is not in the interests of justice to have the evidence given by pre-recording: s 306Y.

3. A vulnerable person must not be called to give evidence in chief by means other than a
pre-recording, unless the person calling the witness has taken into account the wishes of
the vulnerable person. The vulnerable person is not required to express his or her wishes:
s 306T.

4. If evidence is given by way of a pre-recording, then, except for committal proceedings,
the vulnerable person must be available for cross-examination and re-examination, either
orally in the courtroom or by way of closed circuit television if Pt 6 Div 4, (for personal
assault offences, AVOs, etc), applies: ss 306U(3) and 306ZA.

5. Subject to the vulnerable person wishing to be in court when the pre-recording is played,
that person must not be present in or visible or audible to the court, while the recording is
being played to the court: s 306U.

6. Such pre-recorded evidence is only admissible if:

(a) the defendant and his or her lawyer, (if any), have had a reasonable opportunity in
accordance with the regulations to listen to or to view the pre-recording, or

(b) the parties consent to the pre-recording being admitted, or

(c) the defendant and his or her lawyer, (if any), were given a reasonable opportunity
otherwise than in accordance with the regulations to listen to or to view the
pre-recording and it would be in the interests of justice to admit the pre-recording:
s 306V.
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See the discussion of Tikomaimaleya v R (2017) 95 NSWLR 315 at [54], [56] in the Criminal
Trial Courts Bench Book at [1-372] concerning the proper approach to s 13(1) Evidence Act
1995 if an issue is raised about a vulnerable person’s competence during a recorded interview.

See also Criminal Trial Courts Bench Book at [5-400] Pre-recorded evidence in child
sexual offence proceedings — Child Sexual Offence Evidence Program (CSOEP) for
District Court proceedings.

Evidence by way of closed circuit television (CCTYV)
The main features of the provisions in the Criminal Procedure Act are as follows:

1. The entitlement to give evidence by CCTV applies to personal assault offences (as defined),
AVO proceedings and other matters referred to in s 306ZA.

2. The entitlement applies to a witness under 16 years at the time of giving evidence, or where
the witness is 16 or 17 years at the time of giving evidence and the witness was under
16 years at the time the relevant charge was laid: s 306ZB.

3. The court may order that a vulnerable person not give evidence by way of CCTV if satisfied
there are special reasons in the interests of justice for the evidence not to be given by such
means: s 306ZB.

4. A vulnerable person may choose not to give evidence by means of CCTV: s 306ZB.

5. Where the defendant is a vulnerable person, the court may order that the defendant’s
evidence is given by way of CCTV. Such an order may only be made in respect of a child
defendant if:

(a) the child may suffer mental or emotional harm if required to give evidence in the
ordinary way, or

(b) the facts may be better ascertained with use of CCTV: s 306ZC.

6. Where identification is a fact in issue, identification evidence is not permitted using CCTV.
If a vulnerable person is otherwise giving evidence by CCTYV, that person may refuse to
give identification evidence until after the completion of the person’s evidence, including
cross-examination and re-examination: s 306ZE.

7. Ifavulnerable person chooses not to use CCTV or the facilities are not available, alternative
arrangements must be made to restrict contact between the vulnerable person and any
other person, unless the vulnerable person chooses not to have such arrangements. Those
alternative arrangements may include:

(a) screens
(b) seating arrangements in the courtroom, and

(c) the adjournment of the proceedings to other premises: s 306ZH.

Support persons

A vulnerable person (including a defendant), who gives evidence in proceedings named in
s 306ZK Criminal Procedure Act (criminal proceedings, AVOs, civil proceedings arising from
a personal assault offence etc), is entitled to choose a person to be present nearby when giving
evidence. More than one support person may be permitted.
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Note that s 306ZK does not apply if the vulnerable person giving evidence is a complainant in
proceedings for a prescribed sexual assault or a domestic violence offence within the meaning
of the Crimes (Domestic and Personal Violence) Act 2007. In that case, s 294C applies in respect
of the entitlements to one or more support persons.

Questioning by an unrepresented defendant

In criminal proceedings arising from a personal assault offence, where the defendant is not
represented by a lawyer, a vulnerable person (other than the defendant), is to be asked questions
by a person appointed by the court instead of by the defendant. In cases involving prescribed
sexual offences, this obligation is mandatory: s 294A Criminal Procedure Act. In other cases,
the court may choose not to appoint a person if it is not in the interests of justice to do so:
s 306ZL.

Publication of evidence and evidence in camera

A complainant in a prescribed sexual assault offence is to give evidence in camera, even if
the evidence is given by way of CCTV or another alternative arrangement, unless the court
otherwise directs: see s 291 Criminal Procedure Act. Section 294D extends the operation of
the provision to any witness against whom a prescribed sexual offence is alleged to have been
committed by the accused person.

Media representatives are entitled to enter and remain in the courtroom during proceedings
or any part of proceedings held in camera where the complainant gives evidence via CCTV.
Arrangements may also be made to allow media representatives to view or hear evidence given
by a complainant during in camera proceedings from another place, so that they are not present
in the courtroom or place from which the evidence is being given: see s 291C. However:

e Anautomatic statutory restriction applies in relation to the identification of complainants and
children involved in prescribed sexual offence proceedings. Section 578 A Crimes Act 1900
prohibits the publication of any matter that identifies, or is likely to lead to the identification
of, a complainant in proceedings for a prescribed sexual offence. It is also an offence to
publish or broadcast the name of a child defendant or a person giving evidence who is, or
was at the time of the offence, a child: see s 15A Children (Criminal Proceedings) Act 1987.

o The Court Suppression and Non-Publication Orders Act 2010 empowers the court to make
a suppression or non-publication order in respect of evidence given in criminal or civil
proceedings, on the basis of any of the grounds set out in s 8 including that “the order
is necessary to avoid causing undue distress or embarrassment to a party to or witness
in criminal proceedings involving an offence of a sexual nature (including an act of
indecency)”. See the discussion of what may satisfy the requirement of necessity in the
Criminal Trial Courts Bench Book at [1-354] Grounds for and content of suppression or
non-publication orders.

Children’s evidence in committal proceedings

If the complainant in a child sexual assault offence is under 16 years when the offence is
allegedly committed and currently under 18 years, a direction to attend to give evidence in the
committal proceedings may not be given: see s 91(8) Criminal Procedure Act as in force before
30 April 2018 for proceedings which had commenced before that date; s 83(2) for proceedings
commenced on or after 30 April 2018.
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Remote witness video facilities

[12-000] Operational guidelines for judicial officers

Background information

Vulnerable persons (children and people with a cognitive impairment), complainants and sexual
offence witnesses in prescribed sexual offence proceedings are entitled to give their evidence
from a place other than the courtroom by means of closed circuit television facilities or other
technology that enables communication between that place and the courtroom, if they choose to
do so. For the purposes of these guidelines, that place is referred to as the remote witness room.

The witness is also entitled to have a support person(s) with them in the remote witness room,
sitting near or in sight of them.

The remote witness room is part of the court. For the safety of witnesses their location is
confidential.

Procedures

1. There are two screen monitors in the courtroom: one large screen monitor (visible to the
court) and one small screen monitor on the Bench table (visible to the judicial officer and/or
court officer only). Any camera is located above or in close proximity to the large screen
monitor.

2. The accused person should be seated out of the range of any camera but in a position to
see the large screen monitor in the courtroom.

3. The witness and any support person/s should be advised that they may be visible to the
judicial officer at all times, even when the transmission of the audio and/or video to the
witness room is muted or otherwise turned off.

4. The examining legal representative is required to position themselves at the appropriate
bar table position. In this position, the witness will be able to view an image of the legal
representative when the representative addresses the large screen monitor.

5. An unrepresented accused person should be seated out of sight of any camera and the
person appointed by the court to examine the witness on the unrepresented accused’s behalf
will be required to position himself or herself at the appropriate bar table position. In this
position, the witness will be able to view an image of the appointed person when the person
addresses the large screen monitor.

6. During the witness testimony, the view on the large screen monitor should be the head and
shoulder image of the witness. Note that in older (pre-2005) courts the image on the large
screen monitor and/or the small screen monitor on the bench table may be switched between
the full room view of the remote witness room and a view of the witness. In post-2005
courts, only a view of the witness is available.

7. The judicial officer should introduce himself or herself to the witness by addressing the
witness on the large screen monitor. It is important that users in the courtroom address the
large screen monitor so that the witness can see their face. The tendency to concentrate on
the small screen monitor on the Bench when addressing the witness should be avoided to
ensure that the judicial officer is visible to the witness.

8. Objections: Once the objector has stood up to make his or her objection, the judicial
officer should inform the witness that the audio will be turned off temporarily (AUDIO
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10.

11.

12.

13.

MUTE) so that the objection can be dealt with. The AUDIO MUTE should be activated
using the controls on the PC, touch screen controller or Bench. The audio and video
transmission should only be muted (SYSTEM MUTE) in circumstances where it would
normally have been appropriate to remove the witness from the courtroom, and/or where
a lengthy objection is taken and/or a lengthy legal discussion occurs.

When electronic evidence is played in the courtroom, no image of the witness should
be available on the large screen monitor. This should occur automatically via the control
system in the courtroom.

Use of the remote witness facility may be tiring for witnesses and it may be necessary to
schedule breaks accordingly, particularly for vulnerable people.

If the witness is required to indicate a part of the body, she or he can be asked to stand
and/or move back from the camera.

A tape measure or ruler may be provided in the remote witness room to assist the witness
to indicate the size to scale as dimensions may be lost on the screen.

Always inform the witness about what is happening to avoid confusion.

Notes

1.

The cameras should not be interfered with. If you encounter any difficulties with
equipment, Courtroom Technology Group should be contacted on (02) 9287 7870.

The AUDIO MUTE and SYSTEM MUTE controls are located on the PC, touch screen
or Bench.

The audio is transmitted to the witness room via the court audio-visual system and the level
will be pre-set to the optimum level. However, the level can be adjusted by the PC or the
touch screen controller.

The court staff will have set up the facilities in readiness for the proceedings. The
audio-visual facilities will be on standby. When ready to take evidence from the witness, the
court officer in the remote witness room should select the appropriate court on the control
panel on the side of the remote witness cabinet. The courtroom staff should then select the
REMOTE WITNESS icon on the PC in the courtroom. Once the court officer in the remote
witness room has selected the appropriate court, the CONNECT icon on the PC screen will
turn green. At this stage, the courtroom staff should select the CONNECT icon, thereby
activating the connection between the courtroom and the remote witness room. Just prior
to this occurring, the judicial officer should ask the Sheriff’s/Court Officer to telephone
the remote witness room to ensure that the witness and others in the remote witness room
are seated and ready.

At the close of evidence from the witness, courtroom staff should select EXIT on the PC,
thereby deactivating the connection between the courtroom and the remote witness room.
The court officer in the remote witness room should also select the OFF button on the side
of the remote witness cabinet.

The sheriff’s/court officer should be present in the remote witness room at all times so they
will be aware of what is happening in the remote witness room and can report to the court
at anytime, as necessary.

The judicial officer and/or the court officer are able to view the remote witness on the small
screen monitor on the Bench table when any electronic evidence is being given. A smaller

JUN 14 56 LCBB 111



[12-020]

Remote witness video facilities [12-020]

image of the electronic evidence will appear within the larger witness image. It is possible
to toggle between the images to view a smaller image of the witness within a larger image
of the electronic evidence by selecting the EVIDENCE TOGGLE icon.

8.  When recording of evidence is required, the judicial officer should make an order for the
witness’s testimony to be recorded, and the recording equipment should be turned on at the
commencement of the witness’s testimony.

Tips
1. Check with the witness that they are able to hear adequately and have a good visual image.

2. Remember that any witness who is giving sworn evidence from a remote witness facility
must still give an oath or affirmation.

3. It may be that it will be more difficult for the judicial officer to ascertain the need for
the witness to have a break when they are located remote from the courtroom. Hence,
the judicial officer should regularly check with the witness or with their support person
as to their need for a break (depending on the needs of the witness such as young age or
disability).

4. Support people may need to interrupt a witness’s evidence (mainly in the case of a
vulnerable person) if they become aware that the witness is experiencing some type of
difficulty in giving evidence and the court officer in the remote witness room has not
noticed this difficulty. This may need to be discussed with the support person in the absence
of the jury.

Last update: March 2014
© State of New South Wales through the Department of Police and Justice

Operational guidelines for legal representatives

Background information

Vulnerable persons (children and people with a cognitive impairment), complainants and sexual
offence witnesses in prescribed sexual offence proceedings are entitled to give their evidence
from a place other than the courtroom by means of closed circuit television facilities or other
technology that enables communication between that place and the courtroom, if they choose to
do so. For the purposes of these guidelines, that place is referred to as the remote witness room.

The witness is also entitled to have a support person(s) with them in the remote witness room,
sitting near or in sight of them.

The remote witness room is considered to be part of the court. For the safety of witnesses
their location is confidential.

Procedures

1. To examine the witness, legal representatives are required to move to the appropriate bar
table position. The image viewed by the witness in the witness room will be a close up
image of the examiner. The accused is not to be visible to the witness in the remote witness
room.

2. To address the witness, stand at the appropriate position of the bar table and direct attention
to the view on the large screen monitor (above the Jury if applicable) to ensure the witness
receives a close up image.
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3. The judicial officer will introduce the examiner to the witness. The examiner should greet
the witness by addressing the view of the witness on the large screen monitor (above the
Jury if applicable).

4. The witness will not be viewed by the court while any pre-recorded electronic evidence
is played to the court.

Notes

1. The legal representative, when addressing or questioning the remote witness should check
regularly with the witness that they can hear and understand the questions being asked of
them.

2. The legal representative should clearly communicate to the witness that they may ask for
any questions to be repeated if they do not understand them.

3. The judicial officer is able to override (MUTE) the transmission of audio only (AUDIO
MUTE) or both audio/video (SYSTEM MUTE) to the witness room.

4. The Bench or Sheriff’s/Court Officer are able to view any electronic evidence and the
remote witness at the same time. The evidence will appear as a small picture inserted in
the larger remote witness image. This can be reversed by the Sheriff’s/Court Officer or the
Bench via the EVIDENCE TOGGLE button/icon.

5. A full remote witness room view is no longer available in remote witness facilities installed
after 2005.

6. The audio is transmitted to the witness room via the court AV system and the level will
be preset to the optimum level. However the level can be adjusted by the Sheriff’s/Court
Officer.

Last update: March 2014
© State of New South Wales through the Department of Police and Justice

Operational guidelines: system setup checklist

Background information

Vulnerable persons (children and people with a cognitive impairment), complainants and sexual
offence witnesses in prescribed sexual offence proceedings are entitled to give their evidence
from a place other than the courtroom by means of closed circuit television facilities or other
technology that enables communication between that place and the courtroom, if they choose to
do so. For the purposes of these guidelines, that place is referred to as the remote witness room.

The witness is also entitled to have a support person(s) with them in the remote witness room,
sitting near or in sight of them.

The remote witness room is part of the court. For the safety of witnesses their location is
confidential.

Procedures

The following information is provided to assist the sherift’s/court officer responsible for the
set-up and operation of the remote witness facilities. The PC controls the in-court audio and
video.

1. Inthe remote witness room, select the court to connect to, for example District Court/Local
Court/Court 1 etc). This must be done first to allow the court to connect to the remote
witness room.
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3.

In the courtroom select REMOTE WITNESS on the PC. This will bring up a list of
available remote witness rooms. This should be green in color indicating the remote witness
room is available. If it is grey, then remote witness room is either in use by another court
or the court has not been selected in the remote witness room.

Select CONNECT on the PC to connect to the room..

Check of camera views

To check the system, one officer will have to be in court and the other officer in the remote
witness room.

1.

Check the witness head/shoulders view displays the head/shoulders of a person sitting at
the witness table, on the large courtroom monitor and the Bench monitor.

Check to ensure that the image in the remote witness room displays an image of the Bench
and Bar table as a split image.

Find the place at the bar table that gives the witness the best view of the legal representative,
and place a mark on the table at that place and/or inform the legal representative of where
they need to stand in order to be seen clearly.

Ensure that the camera is positioned so the accused cannot be seen by the witness. This
may require particular attention if the accused person is permitted by the court to sit behind
their legal representative or where they are unrepresented.

If Witness Testimony Recording (WTR) is required, check to make sure the image of the
remote witness appears in all four (4) quadrants of the recording.

Check that the judicial officer’s close up image view displays the full close up image of
the judicial officer, on the right hand witness console monitor.

Note: A full remote witness room view is no longer available in remote witness facilities
installed after 2005.

Transmission check to and from the courtroom and remote witness room

1.

Stand in front of the centre bar table microphone. Test that the volume is getting to the
remote witness room with the assistance of the other sheriff’s/court officer in the remote
witness room.

Check that the judicial officer’s microphone is working in the same manner as above.

Check that the video/audio SYSTEM MUTE mutes all video and audio to the remote
witness room.

Check that the video/audio WITNESS MUTE mutes the audio and video from the remote
witness room to the court.

Check that the AUDIO MUTE mutes all audio ONLY to and from the remote witness room.

Use the electronic document viewer or the DVD player to check that the split image of
the court appears on one monitor in the remote witness room and the other monitor in the
remote witness room shows the evidence.

Check that the recording equipment is working and is switched on at commencement of
the witness giving evidence in all relevant matters.
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[12-040] Remote witness video facilities

Notes

1. The Bench or Sherift’s/Court Officer via the PC are able to view any electronic evidence
and the remote witness at the same time with the evidence appearing as a small picture
inserted in the larger remote witness image. This can be reversed by the Sheriff’s/Court
Officer or the Bench via the EVIDENCE TOGGLE button/icon.

2. Every remote witness room should have phone/intercom connection with the court and this
connection should be checked prior to the witness giving evidence.

Last update: March 2014
© State of New South Wales through the Department of Police and Justice

Operational guidelines for Sheriff’s/Court Officers

Background information

Vulnerable persons (children and people with a cognitive impairment), complainants and sexual
offence witnesses in prescribed sexual offence proceedings are entitled to give their evidence
from a place other than the courtroom by means of closed circuit television facilities or other
technology that enables communication between that place and the courtroom, if they choose to
do so. For the purposes of these guidelines, that place is referred to as the remote witness room.

The witness is also entitled to have a support person(s) with them in the remote witness room,
sitting near or in sight of them.

The remote witness room is considered part of the court. For the safety of witnesses their
location is confidential.

The role of the Sheriff’s/Court Officer is to maintain the integrity of the court proceedings.

Procedures
The following requirements must be observed:

1. Ensure prior to the witness coming into the remote witness room and prior to the start of
proceedings that the equipment is checked and fully operational. You must also ensure that
the witness can clearly see and hear the transmission and that the accused person will not
be visible to the witness.

2. The phone connection from the remote witness room to the main courtroom should be
checked and be fully operational prior to the witness commencing giving his or her
evidence.

3. Ensure at the commencement of the witness’s evidence and after any interruptions or break
that the witness is positioned so that he or she will be clearly visible to the courtroom.

4. Ensure recording equipment is functioning and turned on.

5. Support person(s) and other people in the remote witness room may be visible to the judicial
officer at all times, even if the video and audio is muted temporarily.

6. The Sheriff’s/Court Officer should ascertain who will be in the remote witness room and
their role, and alert the court.

7. The support person/s should sit in a position so that they are near to and within the sight
of the complainant or vulnerable person.
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10.

I1.

12.

13.
14.

15.

16.

17.
18.

19.

20.

21.

22.

Interpreters should sit next to but slightly forward of the witness to have the prominent
microphone position, but not to obstruct the witness’s view of the monitors nor the court’s
view of the witness. Note that for Auslan interpreters they need to face the witness but still
be visible to the court.

Inform the witness and the support person/s prior to the proceedings that they may be
visible to and be able to be heard by the court while they are in the witness room, even if
the system is shut down (MUTED) temporarily and the courtroom is not visible to them.

A Sherift’s/Court Officer should be present in the remote witness room with the witness
throughout the time that she or he is required to be there.

The Sheriff’s/Court Officer must ensure the security of the witness and the witness room.
That is, ensure that no other person enters the room, and that the witness does not leave the
room without authorisation of the judicial officer.

The Sheriff’s/Court Officer will assist with the swearing in of the witness where appropriate
as per normal court procedures.

The Sheriff’s/Court Officer must pay full attention to the proceedings at all times.

The Sherift’s/Court Officer should inform the court (via phone/intercom connection to the
court) if there is any malfunction of the equipment in the remote witness room, for example
the examiner cannot be seen clearly, the accused is visible, the sound quality is poor or air
conditioning is not working.

The Sherift’s/Court Officer should inform the court (via phone/intercom connection to the
court) of any problems for the witness, for example the witness’s need for a break to go to
the toilet or if she or he is experiencing a health problem/emergency or critical incident of
any sort. The support person may bring these issues to the attention of the Sheriff’s/Court
Officer.

The Sheriff’s/Court Officer should inform the relevant legal officer if the witness complains
of ill health or if he or she is distressed during an adjournment.

The Sheriff’s/Court Officer must not coach or intimidate the witness.

The Sheriff/Court Officer must not interrupt or intervene during the giving of evidence
by, or cross examining of the witness unless it is to report to the judicial officer that some
attempt at interruption, intervention or intimidation is taking place, there is concern for
the wellbeing of the witness, or there are technological problems affecting the system. In
which case the Sherift’s/Court Officer must re port their concern to the court immediately.

The Sheriff’s/Court Officer must not prompt the witness in any way, offering her or him
any explanations, interpretations or guidance and must not make any comments or signals
to the witness except to ensure the witness follows any direction of the judicial officer.

Any exhibits should be conveyed promptly by the court officer and handed to the witness
without comment.

In the event of an interruption in transmission from the courtroom or failure of the
equipment, the Sheriff’s/Court Officer must remain with the witness.

The Sherift’s/Court Officer should not speak to the witness about the case or her/his
evidence during any adjournment or interruption in the proceedings.
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23. Take care not to confuse the role of Sheriff’s/Court Officer with that of a support person.
For example, do not comfort the witness if she/he becomes upset while giving evidence
and do not discuss the circumstances of the case with the witness or anyone else prior to
or during the proceedings.

24. If, for instance, the witness is required to indicate a part of the body that is not visible to the
court, it may be necessary for the Sheriff/Court Officer to assist the witness to reposition
such as moving back from the camera.

25. On termination of the witness’s evidence, the Sheriff’s/Court Officer must ensure that the
witness is escorted safely from the remote witness room and that for a child witness she or
he is in the care of a responsible adult or support person.

Last update: March 2014
© State of New South Wales through the Department of Police and Justice

Operational guidelines for support persons

Background information

Vulnerable persons (children and people with a cognitive impairment), complainants and sexual
offence witnesses in prescribed sexual offence proceedings are entitled to give their evidence
from a place other than the courtroom by means of closed circuit television facilities or other
technology that enables communication between that place and the courtroom, if they choose to
do so. For the purposes of these guidelines, that place is referred to as the remote witness room.

The witness is also entitled to have a support person(s) with them in the remote witness room,
sitting near or in sight of them.

The remote witness room is considered part of the court. For the safety of witnesses their
location is confidential.

Procedures

1. Any interpreter with the witness will sit next to the witness so as to have the prominent
microphone position, and also be visible to the court. Auslan interpreters will sit facing the
witness but also need to be in view of the court.

2. The witness is entitled to have a support person(s) present in the room, seated near the
witness, and within the witness’s sight, when the witness is giving evidence. This person(s)
should also be visible to the court.

3. The support person can assist the witness with any difficulty in giving evidence associated
with a disability, as agreed to by the court.

4. Support person(s) and other people in the remote witness room may be visible to the
Judicial Officer at all times, even if the video and audio is muted temporarily.

5. The support person should quietly inform the Sheriff’s/Court Officer of any problems
such as difficulties with hearing what is being asked or if the witness is having any
difficulties requiring a break (for example, witness needing to go to the toilet, witness
distressed, witness having breathing difficulties, or witness indicating ill health during an
adjournment).

6. Inthe event of an adjournment, interruption in transmission from the courtroom o r failure
of the equipment, the support person(s) should not speak to the witness about the case or
her/his evidence, although the support person(s) is permitted to comfort the witness during
the interruption.
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7. The support person should not discuss the evidence with the witness at any time.
8. The support person must not coach the witness, or influence the witness in any way while
they are giving evidence (including during breaks).

Last update: March 2014
© State of New South Wales through the Department of Police and Justice
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[14-000]

[14-020]

Interpreters

Right to an interpreter
Last reviewed: March 2024

A right of a witness to give evidence through an interpreter has been given statutory recognition
in s 30 Evidence Act 1995:

A witness may give evidence about a fact through an interpreter unless the witness can understand
and speak the English language sufficiently to enable the witness to understand, and to make an
adequate reply to, questions that may be put about the fact.

Whether an interpreter will be used is a matter for the discretion of the court.

Refusal to grant an adjournment in order that an interpreter be provided could amount to a
denial of procedural fairness. Cucu v District Court (NSW) (1994) 73 A Crim R 240 at 243,
244 and 250.

The material consideration is whether, without an interpreter, the witness (whether a party or
not) is likely to be unfairly handicapped in giving evidence. In the case of a party, the test is
whether he or she cannot sufficiently understand what others are saying without the assistance of
an interpreter and adequately reply. The court would bear in mind that the use of an interpreter by
a witness who in fact understands the language of the court could provide an unfair advantage.
Against that, regard must be had to the critical importance of a party and a witness being able
to comprehend what is happening and what they are being asked:

The linguistic skills adequate for work and social intercourse frequently evaporate in stressful,
formal and important situations: Cucu v District Court (NSW) (1994) 73 A Crim R 240.

Legislation and the use of interpreters
Last reviewed: March 2024

A variety of legislation raises the issues of language and interpreters:

(a) The International Covenant on Civil and Political Rights (1966) (which Australia has
signed and ratified), Article 14(3) states, that in criminal cases all should:

... be informed promptly and in detail, in language which he understands of the nature and
cause of the charge against him. [Art 14(3)(a)]

have the free assistance of an interpreter if he can not understand the language used in court.
[Art 14(3)(D)]

(b) Section 41 Evidence Act provides that a court may disallow a question in cross examination
if the question is, inter alia, “misleading” or “oppressive” and may take into account
“any relevant condition or characteristic of the witness including age, personality and
education”: s 41(2). Linguistic or cultural difficulties experienced by a witness in answering
any questions could fall within the scope of s 41 where the line of questioning is confusing
(misleading or oppressive).

(c) Section 22 provides that an interpreter must either take an oath or make an affirmation
in accordance with the form in Sch 1 or in a similar form. Note that the oath/affirmation
requires the interpreter to “well and truly interpret” — query though whether this requires
a strict verbatim account.
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(d)

(e)

®

(&)

(h)

Section 24 provides that it is not necessary that a religious text be used and an oath is
effective whether or not the person has any religious belief (or belief of a particular kind)
or did not understand the nature and consequences of the oath.

Pursuant to s 138(3)(f) Evidence Act, the courts have a discretion to exclude improperly or
illegally obtained evidence where an impropriety or contravention of the law is contrary to
or inconsistent with a right of a person recognised by the International Covenant on Civil
and Political Rights (1966).

Section 139(3) Evidence Act requires that any caution be given, or translated into, a
language in which the person is able to communicate with reasonable fluency, but need not
be given in writing unless the person cannot hear adequately.

Section 219ZD Customs Act 1901 requires an officer of the Australian Customs Service or
a police officer when detaining a person who is not fluent in English to have an interpreter
present when communicating with a detainee.

There are numerous provisions that govern the right to an interpreter for a person in custody
prior to charge. For example s 128 Law Enforcement (Powers and Responsibilities) Act
2002 states:

(1) The custody manager for a detained person must arrange for an interpreter to be
present for the person in connection with any investigative procedure in which the
person is to participate if the custody manager has reasonable grounds for believing
that the person is unable:

(a) because of inadequate knowledge of the English language, to communicate with
reasonable fluency in English, or

(b) because of any disability, to communicate with reasonable fluency.

Reference is also made to cl 28 Law Enforcement (Powers and Responsibilities) Regulation
2016 which prescribes categories of persons to be referred to as “vulnerable persons”:

28 Vulnerable persons

(1) A reference in this Division to a vulnerable person is a reference to a person who falls
within one or more of the following categories:

(a) children,

(b) persons who have impaired intellectual functioning,

(c) persons who have impaired physical functioning,

(d) persons who are Aboriginal persons or Torres Strait Islanders,

(e) persons who are of non-English speaking background ...

[14-040] Determining the need for an interpreter
Last reviewed: March 2024

Situations where an interpreter might be used:

Unable to communicate in English. No understanding or effective use of English.

Able to communicate but in a limited capacity. Conversational English may not mean
competence with more formal English. “Normally where a witness has a difficulty speaking
English and requests the assistance of an interpreter this will be permitted”: Cucu v District
Court (NSW) (1994) 73 A Crim R 240 at 250 per Sheller JA.
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[14-100]

Interpreters [14-100]

o Although able to communicate, may not be comfortable in using it: Adamopoulos v Olympic
Airways SA (1991) 25 NSWLR 75.

o The risk that some parties may seek to take improper advantage of the facility of a court
interpreter, “must be weighed against the serious injustice, and breach of fundamental human
rights, which is involved by denying that facility to a person who reasonably requests it and
who may need it in the peculiar setting of a court proceeding”: Cucu v District Court (NSW)
(1994) 73 A Crim R 240 at 244 per Kirby J.

o  Where awareness is required of cultural factors: see R v Anunga (1976) 11 ALR 412.

o Where a judicial officer is not satisfied that the accused person understands the substance of
the proceedings: see R v Kun [1916] 1 KB 337; Kunnath v The State [1993] 4 All ER 30.

Provision of an interpreter
Last reviewed: March 2024

The provision of an interpreter is not the function of a court. It is generally the duty of the
parties to request an interpreter if needed and, if so, to ensure the presence of an interpreter
at the commencement of and throughout the proceedings until further attendance is excused
by the presiding officer. However, in the case of criminal proceedings, this obligation is often
assumed by the prosecuting authority or by the Criminal Listing Authority.

Interpreter qualification
Last reviewed: March 2024

The principal provider of interpreting services for the court system is Multicultural NSW. Most
of the members of the panel of interpreters hold NAATI accreditation (National Accreditation
Authority for Translators and Interpreters).

First preference Interpreter (formerly Level 3). This is the first professional level and
represents the minimum level of competence for professional interpreting.

Second preference Paraprofessional interpreter (formerly Level 2). This is a paraprofessional
level and represents a level of competence in interpreting and translation for the purpose of
general conversations only.

Third preference Practitioner with recognition. Whilst recognised as competent have not sat
for accreditation.

It is generally accepted that the interpreter who officiates in court should not have made his
services available to any party on any prior occasion out of court, for example, conference with
lawyers, medical examination.

Procedure
Last reviewed: March 2024

When the court is satisfied that an interpreter should be used, the following steps should be
considered:

1. The accreditation of the interpreter should be perused and the name, qualification and
chosen language should be recorded on the transcript.

2. The oath (or affirmation) to the interpreter should be administered.
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3.  When the non-English speaking witness is called, the form of oath (or affirmation) must
be translated, and the response by the witness (“So help me, God” or “I do” or whatever is
appropriate) should be uttered by the witness in his or her native tongue and not in English.

4. Ascertain whether the interpreter is satisfied that the witness is of the same language
or dialect and whether there are any other requirements that need to be met for a
successful session.

5. Generally in cases of consecutive interpreting it should be appreciated by all participants
(that is, presiding officer, counsel and witness) that the speed and volume of delivery need
to be accommodated to the capacity of the interpreter. Directions may need to be given
from time to time. These may include permitting the interpreter to make written notes.

6. Care should be taken to ensure that the interpreter is adequately interpreting the evidence
during the course of a hearing. On occasions particularly when a defendant has some
understanding of English the tendency is for interpreters not to simultaneously interpret.
Complaints can subsequently be made that the evidence was not sufficiently interpreted
and that a fair trial was not afforded to the defendant.

7. Sometimes more than one interpreter is requested for the same language when the
defendant requires an interpreter and a prosecution witness requires an interpreter. In
determining whether to request more than one interpreter for the same language you should
be mindful of the availability of interpreters in that particular language and the extent of
use of the interpreter by the defendant. If the defendant needs an interpreter to provide
instructions to his solicitor it may be appropriate to order two interpreters so there is
no perceived “conflict of interests”. Having said that, court interpreters are professionals
whose code of conduct requires them to protect confidentiality. Holding up, or adjourning a
hearing to obtain a second interpreter in such circumstances should only occur after careful
consideration of the interests of all parties.

Other forms of interpreting
Last reviewed: March 2024

The guidance material contained in this section applies equally to other forms of interpreting,
for example, the deaf and hearing impaired. It is understood however there are some persons
who are so profoundly and peculiarly affected that a very limited number of persons (and even
only one person) has the capacity to communicate. In these rare cases, a court will need to
give such directions as are necessary to adapt to the circumstances, but it is recommended that
a proper record of the circumstances and the reasons which led to any departure from usual
procedures be made so as to avoid any later attack on the integrity of the hearing.

Hearing impaired
Last reviewed: March 2024

When booking an interpreter for the hearing impaired the judicial officer should find out how
the person communicates:

o Australian Sign Language (Auslan)
e Oral

e Cued Speech

» Signed English (SE).
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Problems with interpretation
Last reviewed: March 2024

Whenever an interpreter is being used, it should be kept in mind that interpreting is not an exact
science. Interpreting from one language to another always involves the interpreter making a
decision as to how best to convey the sense of what has been said rather than just a word for
word translation.

Whenever evidence is being given by a person whose command of English is clearly limited
or where it is being given through an interpreter, care should be exercised over the answers
given. It may be worthwhile before allowing an interpreter to begin, to instruct them to raise
with the court any point of difficulty while interpreting, such as where the interpreter finds that
a clear explanation is not possible.

Guidelines for magistrates/judges on working with interpreters in court
Last reviewed: March 2024

Professor Sandra Hale, Interpreting and Translation, UNSW

o Ask interpreters to introduce themselves and state their level of NAATI accreditation and
their formal qualifications (eg, Degree or TAFE qualification in Interpreting)

e Ask them if they have worked in court before. If not, explain their role: “To interpret
everything faithfully and impartially in the first/second grammatical person”

e Remember that interpreting faithfully does not mean interpreting ‘literally” —
word-for-word translations normally produce nonsensical renditions

e Ask them what resources they will be accessing in court (eg, online glossaries and
dictionaries can now be accessed on smart phones and tablets. Interpreters may need to
consult them at different stages of the hearing or trial)

o Tell the interpreter to feel free to seek clarification when needed, seek leave to consult a
dictionary or to ask for repetitions. (Note: It is a sign of a good interpreter to take such actions
when needed, to ensure accuracy of interpretation)

» Explain the interpreter’s role to the witness/defendant/accused/jury

o Ask the interpreter when s/he would like to take their breaks — ideally breaks should be
provided at least every 45 minutes (Interpreting requires a very high cognitive load and is
mentally very taxing)

o Ensure that the interpreter is comfortable and is provided with a chair, a jug of water and
glass, a table to lean on to take notes and a place to put their belongings (such as a bag and
umbrella)

» Instruct lawyers and witnesses to speak clearly and at a reasonable pace, and to pause after
each complete concept to allow the interpreter to interpret (Note: If you cannot remember the
question in full or understand its full meaning, it is very likely the interpreter will not either)

 Ifthere is anything to be read out, provide the interpreter with a copy of it so s/he can follow.
If it is a difficult text, give him or her time to read through it first

» Stop any overlapping speech or any attempts from lawyers or witnesses to interrupt the
interpreter while s/he is interpreting
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e Do not assume that the witness will understand legal jargon when interpreted into their
language. Interpreters must interpret accurately, and cannot simplify the text or explain legal
concepts. If there are no direct equivalents, the interpreter may ask for an explanation which
can then be interpreted

» Interpreters are required to interpret vulgar language, including expletives

o Interpreters are required to interpret everything for the defendant or accused, to make
them linguistically present. This includes the questions and answers during evidence, any
objections, legal arguments and other witness testimonies. The consecutive mode will be
used when interpreting questions and answers. The whispering simultaneous mode (AKA
chuchotage) will be used for all other instances (if the interpreter is trained in this mode of
interpreting)

» If anyone questions the interpreter’s rendition, do not take their criticism at face value.
Bilinguals who are not trained interpreters often overestimate their competence. Compare
qualifications and give the interpreter the opportunity to respond to the criticism

For more information on Interpreting issues, refer to: S Hale “Interpreter policies, practices and
protocols in Australian courts and tribunals. A national survey”, 41JA4, Melbourne, 2011..
Reproduced with permission of Professor Sandra Hale, University of NSW.

In addition, the Judicial Council on Diversity and Inclusion has published recommended
standards for the use of interpreters: see “Recommended national standards for working with
interpreters in courts and tribunals”, 2nd edn, 2022.
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[16-000]

[16-020]

General orders

This chapter deals with orders that can be made during the course of and following a hearing
or guilty plea including sentencing orders. The first part of the chapter deals with orders (other
than sentencing orders) commonly made following a hearing and verdict. The second part of
the chapter deals with sentencing orders.

Glossary

Assessment report A report made by a community corrections officer to assist a sentencing court to
determine the appropriate sentence options and conditions to impose on the offender

CCO Community Correction Order

CRO Conditional Release Order

ICO Intensive Correction Order

Dismissal

Last reviewed: May 2023

No prima facie case

In matters punishable summarily, the magistrate shall dismiss the matter if, having heard all
the prosecution evidence, and addresses from both parties, the magistrate is not satisfied that a
prima facie case has been established: see s 202 Criminal Procedure Act 1986 and discussion
on “no case to answer’” in Amalgamated Television Services Pty Ltd v Marsden [2001] NSWCA
32 and DPP v Elskaf [2012] NSWSC 21.

Sample order

(After giving reasons)
No prima facie case.

The matter is dismissed.

May v O’Sullivan dismissal

After a prima facie case is found, the defendant may argue, without calling evidence, that the
evidence founding a prima facie case is insufficient to support a conviction: DPP v Elskaf,
above, at [48]. Before ruling on this submission it is wise to ensure that the defence does not
intend to call evidence should the submission fail: DPP v Kirby [2017] NSWSC 1754 at [49].
If the defendant intends to call evidence, no ruling should be made on the May v O’Sullivan
(1955) 92 CLR 654 submission and the case should be determined at the conclusion of all the
evidence and submissions. If a ruling is to be given the prosecutor must be given an opportunity
to address the court: DPP v Kirby, above, at [50].
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Sample order

(After giving reasons)

Although there is evidence capable of establishing each ingredient of the offence, [The
court finds that the evidence is not sufficient to satisfy me beyond a reasonable doubt that
the offence has been committed] or [The court finds that the evidence would not safely
support a conviction because ...].

The matter is dismissed.

Dismissal after hearing

In matters punishable summarily, the magistrate shall dismiss the matter if, having heard all
the evidence for the prosecution and defence, and addresses, the magistrate is not satisfied the
offence has been proved beyond reasonable doubt.

Sample order
(After giving reasons)
The court is not satisfied beyond reasonable doubt that the offence has been proved.

The matter is dismissed.

Dismissal if matter withdrawn

If a matter is withdrawn by the prosecutor, the matter is taken to be dismissed and the defendant
is taken to be discharged: s 208 Criminal Procedure Act.

Traffic offence — accident/reasonable efforts
Last reviewed: May 2023

If a defendant satisfies the magistrate that any offence against the regulations was the result of
an accident, or could not have been avoided by any reasonable efforts on the defendant’s part,
that person shall not be liable to a penalty: cl 128(3) Road Transport (General) Regulation 202 1.

Sample order

The court accepts that the offence [was the result of accident] or [could not have been
avoided by reasonable efforts on the defendant’s part].

The matter is dismissed.

[16-060] Costs

Last reviewed: May 2023

Note: For costs in apprehended violence matters: see Apprehended Violence Orders
at [22-160].
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Costs orders
Costs may be ordered:

e in summary proceedings upon dismissal, withdrawal, conviction, adjournment or order
(including an order under s 10): ss 213-216 Criminal Procedure Act, or

» when a court attendance notice is dismissed, a magistrate may grant a certificate under ss 2
and 3 Costs in Criminal Cases Act 1967

e against a prosecutor when a defendant is discharged under ss 62 or 64 Criminal Procedure
Act, or when committing for trial on a different offence to that charged: s 116 Criminal
Procedure Act

 against either prosecutor or defendant if committal is adjourned: s 118 Criminal Procedure
Act

 for costs in apprehended violence matters: see Apprehended Violence Orders at [22-160].

Costs covered by order

Costs can include court costs, witness expenses and professional costs. They are paid to the
registrar of the court for payment out to the relevant party.

In the vast majority of criminal proceedings before the Local Court, there is no requirement
to order the payment of court costs. Upon conviction, most defendants are liable to pay
an automatic court costs levy: s 211A(1) Criminal Procedure Act. Section 211A(2) sets out
instances where the automatic levy does not apply, relevantly including:

e where the conviction results in the imposition of any sentence of imprisonment other than
a suspended sentence

e where the court makes an order under s 10(1)(a) Crimes (Sentencing Procedure) Act 1999
in relation to an offence that is not punishable by imprisonment

e where the proceedings relate to a traffic offence in which the convicted person is a child
who is sentenced in accordance with Div 4 Pt 3 Children (Criminal Proceedings) Act 1987.
Note that in this instance the court has the discretion to order the payment of court costs:
see s 42A(7) Children (Criminal Proceedings) Act. Section 42A provides generally for the
discretion to order the payment of court costs by those found guilty in summary proceedings
before the Children’s Court.

Section 211A(3) further enables the court to direct that the levy is not payable where the
convicted person is a child.

Time to pay
Costs are to be paid within 28 days: see Fines at [16-120]. A costs order in relation to

proceedings for an offence brought by a law enforcement officer is included in the definition
of “fine”: s 4 Fines Act 1996.

Sample order

The [defendant/prosecutor/complainant etc] is ordered to pay costs in the amount of
[details]. These costs are to be paid within 28 days.
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Offences dealt with in the absence of a defendant
Last reviewed: May 2023

Division 3
The Criminal Procedure Act outlines the jurisdiction to deal with matters in the absence of the
defendant.

The conditions set out in the Criminal Procedure Act to deal with the matter under Ch 4,
Pt 2, Div 3 are:
1. The defendant is not present at:
« the first return date or a subsequent mention date, and has not lodged a written plea of
not guilty in accordance with s 182: s 190(3), or
» the day, time and place set for hearing and determination of the matter: s 196(1).
2. The court must be satisfied that the defendant had reasonable notice of the first return date,
the mention date, or the date, time and place of the hearing: ss 190(4), 196(3).
3. If the matter involves an annulled penalty notice:
it and any annexure is taken to be a court attendance notice in relation to the offence

» the defendant must have been given notice of the hearing, and

 there is no appearance on the day, time and place specified by the court attendance
notice: s 196(2).

Table 1 offences

Section 196(4) Criminal Procedure Act provides that if it is a Table 1 matter, the absence of the
defendant is taken to be consent to the offence being dealt with summarily.

If the magistrate is of the opinion that the matter should not proceed, it can be adjourned:
s 197 Criminal Procedure Act or an arrest warrant may be issued under s 181(3A) Criminal
Procedure Act.

Proceeding ex parte — ss 199-200 Criminal Procedure Act
If the matter proceeds ex parte:

1. The magistrate may determine the matter on the basis of the court attendance notice without
hearing evidence, if the matters set out in the court attendance notice are sufficient to
establish the offence: s 199(1) Criminal Procedure Act.

2. The magistrate must consider any written material submitted by the prosecutor or lodged by
the defendant with the written plea of guilty under s 182 Criminal Procedure Act: s 199(2)
Criminal Procedure Act; Roylance v DPP (NSW) [2018] NSWSC 933.

3. Ifnot satisfied that the matters in the court attendance notice are sufficient to establish the
offence, the magistrate can require the prosecutor to provide additional evidence: s 200(1)
Criminal Procedure Act. This additional evidence is only admissible if it complies with
Ch 3, Pt 2, Div 3 Criminal Procedure Act (written statements) and it is served on the
defendant within a reasonable time before the magistrate considers it: s 200(2) Criminal
Procedure Act. The alternative is that the evidence can be given orally.

Determination of ex parte proceedings

The magistrate may convict the defendant, make an order as to the defendant, or dismiss the
matter: s 202(2) Criminal Procedure Act.
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Sample order

On the basis of the court attendance notice and the evidence presented to the court for
the purposes of s 196 of the Criminal Procedure Act:

| find the offence established.
or
The court is not satisfied the offence is established.

The matter is dismissed.

The magistrate may impose a fine in the absence of the defendant or make other ancillary orders
which are available when a defendant is present. This includes s 10(1)(a) dismissal, but see
below for restrictions on the penalties which can be imposed in a defendant’s absence.

Sample order

The defendant is convicted and fined [specify amount].

Penalties which CANNOT be imposed in the absence of the defendant
The following orders cannot be made in the absence of the defendant:

e imprisonment

 intensive correction order

e community correction order

e a conditional release order

e anon-association or place restriction order

e an intervention program order (which includes an order that the defendant comply with a
plan arising out of an intervention program): s 25.

A warrant may be issued to bring the offender before the court for sentence (s 25(2)), but
only if the penalty for the offence includes a sentence of imprisonment. In deciding whether to
issue a warrant for an absent offender who has lodged a written plea in accordance with s 182
Criminal Procedure Act, the magistrate must consider whether it is more appropriate to adjourn
the proceedings: s 25(2A).

Sample order

The defendant is convicted. A s 25(2) Crimes (Sentencing Procedure) Act warrant is to
issue. An authorised officer may sign the warrant.

General arrest warrants

In addition to the above mentioned warrants, there is a power for magistrates to issue an
arrest warrant if an accused person is not present at the day, time and place set down for the
proceedings to be heard, or absconds from the proceedings. The magistrate must be satisfied
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there are substantial reasons to issue an arrest warrant and that it is in the interests of justice
to do so: s 54(3A) Criminal Procedure Act for committal proceedings and s 181(3A) Criminal
Procedure Act for summary matters.

An authorised officer can sign the warrant if the magistrate directs in writing that the warrant
be issued: s 236(4) Criminal Procedure Act.

Sample order

The court notes there is no appearance of the defendant. An arrest warrant is to issue.
An authorised officer may sign the warrant.

Compensation and restitution
Last reviewed: May 2023

Victims Rights and Support Act 2013

The Victims Rights and Support Act 2013 replaced the Victims Support and Rehabilitation Act
1996 from 3 June 2013. All legislative references in this section are to the 2013 Act unless
otherwise indicated.

Commissioner of Victims Rights

Part 4 of the Act establishes the Victim Support Scheme, under which victims of acts of violence
may apply to the Commissioner of Victims Rights for the payment of victims support.

Magistrate’s power to award compensation
Magistrates retain a power to award compensation under Pt 6 of the Act.

A magistrate may award compensation for injury or for loss, where that injury or loss is
sustained through, or by reason of the offence, or any other offence taken into account when
sentencing an offender.

“Injury” is defined to mean “actual bodily harm, grievous bodily harm or psychological or
psychiatric harm but does not include injury arising from loss or damage to property”: s 18.

Compensation for injury may be made in accordance with Pt 6 Div 2 and compensation for
loss in accordance with Pt 6 Div 3.

Compensation

A court that convicts a person of an offence may direct, by notice given to the offender, the
payment of a sum to an aggrieved person or persons by way of compensation for injury or loss:
ss 94, 97.

Compensation cannot be awarded by a magistrate if, under Pt 4, the Commissioner of Victims
Rights has approved the giving of financial support in respect of the injury: s 95(2).

Factors to be considered

In making an order for compensation, the court is to consider any behaviour, condition, attitude
or disposition of the aggrieved person which contributed to the injury or loss, the aggrieved
person’s access to civil damages and other relevant matters: s 99.
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Maximum award of compensation

A magistrate may order compensation for injury of up to $50,000. There are limits on the order
where directions for compensation are or have been made in respect of other related offences:
s 95(1).

A magistrate may order compensation for loss up to the maximum amount of the court’s
civil jurisdiction, that is, $100,000: s 29(1)(a) Local Court Act 2007. A court may not award
compensation for loss for which financial support is payable under the Act or compensation is
payable under the provisions relating to compensation for injury: s 98.

As to the court’s power to award compensation in respect of a Commonwealth offence, see
s 21B Crimes Act 1914 (Cth) (discussed at [18-100]).

Time for making order

An order for compensation may be made at the time of conviction or at any time thereafter:
ss 94, 97.

Sample order

It is ordered that compensation for [loss/injury] in the amount of [specify amount] be paid.

Restitution

Any person may apply to a court for an order that property (excluding certain livestock), which
is in police custody in connection with any offence be returned to the person apparently lawfully
entitled to the property: Div 2, Pt 17 Law Enforcement (Powers and Responsibilities) Act 2002.
The Local Court has jurisdiction to deal with applications for the return of property with an
estimated value of up to $100,000: s 229(1)(a) Law Enforcement (Powers and Responsibilities)
Act 2002. There is no power to award costs in these applications.

In any criminal proceedings in which it is alleged that the accused person has unlawfully
acquired or disposed of property, the court may order that the property be restored to such person
as appears to the court to be lawfully entitled to its possession: s 43(1) Criminal Procedure Act.
Such an order may be made whether or not the court finds the person guilty of any offence with
respect to the acquisition or disposal of the property: s 43(2). If the ownership is in dispute, the
matter should proceed under Div 2, Pt 17 Law Enforcement (Powers and Responsibilities) Act.

Sentencing orders generally
Last reviewed: April 2025

The following discussion deals with sentencing orders that can be made under the Crimes
(Sentencing Procedure) Act 1999 (Sentencing Act).

The sentencing options available under the Senfencing Act are as follows:
1. dismissal without proceeding to conviction: s 10(1)(a)

2. order discharging the defendant under a conditional release order referred to in s 9(1)(b)
without proceeding to conviction (CRO without conviction): s 10(1)(b)

3. order discharging the defendant on condition that the defendant enter into an agreement to
participate in an intervention program: s 10(1)(c)
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4. conditional release order proceeding to conviction (CRO with conviction): s 9(1)(a)
5. conviction with no other penalty: s 10A

6. afine as defined in s 4 of the Fines Act 1996

7. community correction order (CCO): s 8(1)

8. intensive correction order (ICO): s 7(1), and

9

full-time imprisonment.

Specific sentencing provisions for domestic violence offences have been enacted (see further
discussion below at [16-140]).

In considering an appropriate sentence for an indictable offence when dealt with summarily,
the distinction between the maximum penalty for an offence and the jurisdictional limit of the
Local Court is important. An appropriate sentence, taking into account any discount for the
guilty plea, assistance etc, is to be assessed by reference to the maximum penalty for the offence.
The relevant jurisdictional limit is applied after the appropriate sentence for the offence has
been determined: Park v The Queen (2021) 273 CLR 303 at [2], [19]-[23]; see also Park v R
[2020] NSWCCA 90 at [22]-[35]; [182]; R v Doan (2000) 50 NSWLR 115 at [35].

See also Sentencing Bench Book at:

e [3-500] Custodial and non-custodial community-based orders

e [3-600] Intensive correction orders (ICOs) (alternative to full-time imprisonment)
¢ [4-400] Community correction orders (CCOs)

e [4-700] Conditional release orders (CROs)

e [5-000] Dismissal of charges and conditional discharge

e [5-300] Conviction with no other penalty

e [5-400] Deferral for rehabilitation or other purpose

¢ [6-100] Fines.

Sentencing provisions concerning domestic violence offences
Last reviewed: May 2023

In addition to the purposes of sentencing found in s 3A Sentencing Act, if a court finds a person
guilty of a domestic violence oftfence the court must impose on the person either: (a) a sentence
of full-time detention, or (b) a supervised order: s 4A. A “supervised order” is an order (being
an intensive correction order, community correction order or conditional release order) that is
subject to a supervision condition: s 4A(3).

A court is not required to impose full-time detention or a supervised order if the court is
satisfied that a different sentencing option is more appropriate in the circumstances of the case
and records its reasons for reaching that view: s 4A(2).

The court must consider the safety of the victim of the offence before imposing a community
correction order or conditional release order on a person guilty of a domestic violence offence:
s 4B(3).
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A court cannot make an order for an ICO unless it is satisfied that the victim of the domestic
violence offence, and any person with whom the offender is likely to reside, will be adequately
protected whether by conditions of the ICO or for some other reason: s 4B(1).

If a court finds a person guilty of a domestic violence offence, the court must not impose a
home detention condition if the court reasonably believes that the offender will reside with the
victim of the domestic violence offence: s 4B(2).

Note: For further detailed information, see M Zaki et al, “Sentencing for domestic violence in
the Local Court”, Sentencing Trends and Issues No 48, Judicial Commission of NSW, 2022;
M Zaki et al, “Sentencing for domestic violence in the Local Court” (2023) 35(3) JOB 23 (which
contains a snapshot of the significant findings from Sentencing Trends and Issues No 48); and
Sentencing Bench Book at Domestic violence offences [63-500].

Conditions of CROs, CCOs and ICOs generally

Last reviewed: September 2024

CROs, CCOs and ICOs each have standard conditions that must be imposed. Standard
conditions for CROs and CCOs are that the offender must not commit any offence and must
appear before court during the term of the order when called upon to do so: ss 98(2), 88(2).
The standard conditions of an ICO are that the offender must not commit any offence and must
submit to supervision by a community corrections officer: s 73(2).

A range of additional conditions may be imposed by a court depending on the sentencing
option concerned (see further discussion within each option below). A CRO or a CCO may
include a supervision condition involving supervision by Community Corrections. Such a
condition cannot be imposed on an offender who resides or intends to reside in another State
or Territory: CRO s 99(3A); CCO s 89(4B). See further [16-320]. The offender’s obligations
under a supervision condition for a CRO or CCO are set out in cl 188 Crimes (Administration
of Sentences) Regulation 2014.

A supervision condition must be imposed for a CRO, CCO and ICO for an offender sentenced
for a domestic violence offence unless the court is satisfied a different sentencing option is

more appropriate in the circumstances of the case and records its reasons for reaching that view:
s 4A(2).

Apart from supervision, an additional condition may include:

» archabilitation or treatment condition

» an abstention condition requiring abstention from alcohol or drugs
* anon-association condition

e aplace restriction condition

e a community service work condition

e a curfew condition

 an electronic monitoring condition

e a home detention condition.

Not all of the above conditions are available for each order. See discussion below for additional
conditions available for CROs [16-260], CCOs [16-320] and ICOs [16-340].
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A court may also impose further conditions providing the conditions are not inconsistent with
the standard or additional conditions: CRO s 99A(2), CCO s 90 and ICO s 73B.

The court may limit the period during which an additional condition or further condition is
in force: CRO ss 99(4), 99A(3); CCO ss 89(5), 90(3); ICO ss 73A(4), 73B(3).

For CROs and CCOs the court may, at the time of sentence, or subsequently, impose, vary or
revoke additional conditions or further conditions on application of a community corrections
officer, juvenile justice officer or the offender: CRO ss 99(1), 99A(1); CCO ss 89(1), 90(1).
Clauses 18-24 Crimes (Sentencing Procedure) Regulation 2024 set out the procedures for the
imposition, variation, or revocation of additional or further conditions. The court may refuse
an offender’s application if it is “without merit”: CRO s 100(1); CCO s 91(1).

Under the Crimes (Administration of Sentences) Act 1999 a community corrections officer
may, by order in writing and subject to the regulations, suspend the application of conditions
imposed on an offender by the court for a period or periods or indefinitely: CRO s 108E; CCO
s 107E; and ICO s 82A.

See also Sentencing Bench Book at:

[3-500] Community-based orders generally

[3-600] Intensive correction orders (ICOs) (alternative to full-time imprisonment)

[4-400] Community correction orders (CCOs)
[4-700] Conditional release orders (CROs).

Ready reckoner table — length of orders and community service hours that can
be imposed
Last reviewed: September 2024

imposed

Cl 25 Crimes

force for

Cl 26 Crimes

service work (csw) that can be

(Sentencing
Procedure) Regulation 2024

(Sentencing
Procedure) Regulation 2024

Minimum period the community n/a
service work (csw) must be in

where max penalty is 6
months imprisonment

200 hours for offences
where max penalty is 6-12
months imprisonment

500 hours for offences
where max penalty is over
12 months imprisonment

6 months if csw hours is
between 1-100 hours

12 months if csw hours is
between 100-300 hours

18 months if csw hours is
between 300-500 hours

2 years if csw hours
exceeds 500 hours

CRO CCO ICO
Maximum length order can be 2 years 3 years 2 years for single offence
imposed 3 years for aggregate
offence
Maximum hours of community n/a 100 hours for offences|100 hours for offences

where max penalty is 6
months imprisonment

200 hours for offences
where max penalty is 6-12
months imprisonment

750 hours for offences
where max penalty is over
12 months imprisonment

6 months if csw hours is
between 1-100 hours

12 months if csw hours is
between 100-300 hours

18 months if csw hours is
between 300-500 hours

2 years if csw hours
exceeds 500 hours

Fine can be imposed for the No Yes Yes
same offence
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Multiple orders

Last reviewed: May 2023

Part 2 Div 4C provides for the scenario where multiple types of orders (ie an ICO, CCO or
CRO) have been imposed on an offender. Two or more relevant orders can be in force at the
same time in respect of two or more offences in relation to the same offender: s 17F(2). In this
context, an ICO prevails over a CCO, and a CCO prevails over a CRO: s 17F(3). If there is
an inconsistency as to how the orders operate together, a condition of an ICO prevails over a
condition of a CCO, and a condition of a CCO prevails over a condition of a CRO: s 17F(4).

Where a court is considering imposing a community service work condition when the
defendant is already subject to a condition of that kind, the new order may not be made if the
sum of’:

(a) the number of hours of community service work to be performed under the new order, and

(b) the number of hours of community service work remaining to be performed under any
other relevant order (an “existing order”) exceeds 750 hours if any one of the orders is a
ICO or 500 hours if all the orders are CCOs: s 17G.

Section 17H addresses curfew conditions under multiple orders. Section 17H(3) applies where
all of the orders are CCOs. Section 17H(4) applies if at least one order is an ICO and at least
one is a CCO.

Assessment reports

Last reviewed: September 2024

Division 4B (ss 17B—17D) makes provision for assessment reports by community correction
officers. The purpose of an assessment report is to assist a sentencing court to determine the
appropriate sentence options and conditions to impose on the offender: s 17B(2).

Generally, a court may request but is not obliged to request an assessment report: s 17C(1)(a).

Section 17C(1)(b) provides a request for an assessment report may be made at the following
times only:

(1) after finding an offender guilty of an offence and before a sentence is imposed

(i1) during sentencing proceedings after a sentence of imprisonment has been imposed on the
offender

(ii1) during proceedings to impose, vary or revoke an additional or further condition on a
community correction order or conditional release order that has been made in respect of
the offender

(iv) during proceedings to correct a sentencing error in accordance with s 43

(v) during proceedings to re-sentence an offender after a court has revoked the offender’s
community correction order or conditional release order

(vi) during proceedings to determine an appeal against sentence

(vii) any other times prescribed by the regulations.

For matters addressed in assessment reports and in home detention assessment reports, see cll 12
and 13 Crimes (Sentencing Procedure) Regulation 2024.
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Generally an assessment report will cover background, community service and supervision,
however a court may request such a report also include an assessment for home detention (where
a sentence of imprisonment has been imposed: s 17D(3)).

An assessment report may also be limited to a specific purpose, such as a community service
work or home detention assessment only, if the court only requires that specific information (see
below for special provisions regarding assessment reports and the imposition of these particular
conditions).

Ifthere is a particular issue to be canvassed by the community correction officer preparing the
report, this should be specified in the request, for example, drug, alcohol, gambling, financial
counselling, anger management, etc.

Assessment reports for home detention and community service work

Special provisions have been made in relation to assessment reports and the imposition of home
detention conditions and community service work conditions: s 17D.

A court must not request an assessment report relating to the imposition of a home detention
condition on an ICO unless it has imposed a sentence of imprisonment on the offender for a
specified term: s 17D(3). A court must not impose a home detention condition on an ICO unless
the assessment report states the offender is suitable to be subject to such a condition: s 73A(3)
(see further discussion of ICOs below).

A court must not impose a community service work condition on an ICO or a CCO unless
it has obtained an assessment report (s 17D(4)) and that report confirms such a condition is
suitable: s 73A(3) for ICOs, s 89(4) for CCOs.

Psychiatric/psychological assessment

While Community Corrections may canvass psychiatric/psychological issues in a pre-sentence
report, reports from a treating specialist are best sought via the defendant or their legal
representative. If a defendant is in custody and does not propose to obtain an independent
specialist report, on rare occasions one may be ordered through Justice Health. It is important
that any request to Justice Health be accompanied by material available to the magistrate
describing the offence and any medical/psychiatric reports.

To expedite this request reaching Justice Health, it can help to have the request endorsed on
the remand warrant.

Sample order

The court directs that an assessment report be prepared (particularly referring to [specify
the relevant matter/s to be addressed])

or
A report as to the suitability of the offender to perform community service work is required.
or

A report as to the suitability of the offender for a home detention condition is required.

The offender is to report to a Community Corrections office at [specify place] within 24
hours.
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General orders [16-240]

Deferral for rehabilitation or other purpose
Last reviewed: May 2023

Section 11 of the Act provides the court may make an order deferring sentencing similar to the
common law power to remand a defendant (see Griffiths v The Queen (1977) 137 CLR 293
abolished by s 101 of the Act).

A court that finds a person guilty of an offence (whether or not it proceeds to conviction),
can adjourn the proceedings to a specified date, to assess the offender’s rehabilitation or for any
other appropriate purpose. If sentence is deferred for this purpose, the adjournment from the
finding of guilt to sentence, cannot be greater than 12 months in total: s 11. This provision in
no way affects the court’s other powers to adjourn proceedings.

For discussion of principles regarding application of s 11: see Sentencing Bench Book,
Application of s 11 (under Deferral for rehabilitation or other purpose) at [5-400]ff.

During the adjournment the defendant can be granted conditional bail consistent with the
rehabilitation requirements.

Deprived background

Last reviewed: September 2025

An offender’s deprived background may mitigate any sentence to be imposed: Bugmy v The
Queen (2013) 249 CLR 571; see Sentencing Bench Book at [10-670] Deprived background;
and the Bugmy Bar Book. The Bugmy Bar Book collates, in an accessible format, research on
experiences and impacts of disadvantage and deprivation across a range of areas including those
specific to First Nations people.

No conviction recorded — s 10(1)(a) Crimes (Sentencing Procedure) Act 1999
Last reviewed: May 2023

Where a court finds an offence proved following a plea of guilty or a defended hearing, but
decides not to convict the defendant, there can be an outright dismissal. Costs, compensation
and restitution may be ordered: s 10(4).

Sample order

The court finds the offence proved. Because of the defendant’s
[character/antecedents/age/health/mental condition] [trivial nature of the offence]
[extenuating circumstances] or [any other matter that the court thinks proper to consider],
| deem it inexpedient to inflict any punishment. The charge is dismissed under s 10 of the
Crimes (Sentencing Procedure) Act 1999.

Traffic offences and s 10
Section 10 orders cannot be imposed for “major” traffic offences if s 10 has been applied to the
defendant within the previous five years: Road Transport Act 2013, s 203.

For further discussion: see Sentencing Bench Book, Dismissal of charges and conditional
discharge at [S-000]ff. The non-suitability of the application of the section to various offences
is discussed.
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Conditional Release Order (CRO)

Last reviewed: May 2023

See also Non-custodial sentences — Table at [16-480]; Sentencing Bench Book at [4-700]
Conditional release orders (CROSs).

A conditional release order (CRO) means an order referred to in s 9: s 3. Instead of imposing
a fine or imprisonment (or both) a court that finds a person guilty of an offence may, make a
CRO discharging the person: s 9(1).

Section 9(3) provides that:

» afine and a CRO cannot be imposed in respect of the same offence; and

e a CRO with a conviction may be made as an alternative to imposing a fine.

The maximum term of a CRO is 2 years: s 95. A CRO commences on the date it is made: s 96.

The court may make a CRO either if the court proceeds to conviction or if it does not proceed
to conviction but makes an order under s 10(1)(b): s 9(1)(b).

In determining whether to impose a CRO with conviction, the court is obliged to consider
the factors outlined in s 9(2).

Section 9 is subject to the provisions of Pt 8 (Sentencing procedures for conditional release
orders): s 9(4).

Conditions of a CRO

A CRO is subject to three types of conditions:

(a) the standard conditions the court must impose at the time of sentence under s 98,
(b) additional conditions which may be imposed under s 99, and

(c) further conditions which may be imposed under s 99A.

The court may limit the period during which an additional condition or further condition on a
CRO is in force: ss 99(4), 99A(3).

The standard conditions which the court must impose on a CRO at the time of sentence are
that the offender must not commit any offence and must appear before the court if called on to
do so at any time during the term of the CRO: s 98.

Additional conditions can include supervision and those conditions set out in s 99(2), but
must not involve home detention, require electronic monitoring, impose a curfew, or require
community service work: s 99(3).

If any further conditions are imposed, they must not be inconsistent with any of the standard
or additional conditions of the CRO: s 99(2).

The court must ensure that reasonable steps are taken to explain to the offender his or her
obligations under the order and the consequences that may follow if the obligations are not
complied with: s 171.

In this regard, best practice would be to direct the offender to attend the registry where a copy
of the order will be provided and explained by registry staff. (Note: in the event the offender
appears from custody via AVL (and is unable to attend the registry), a copy of the order will
be provided and explained by Corrective Services) (see Sample Order — Conditional Release
Order (CRO) (without conviction) s 10(1)(b)/s 9(1)(b) and Sample order — Conditional Release
Orders (CRO) (with conviction) s 9(1)(a), below).
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Suspension of conditions by community corrections officer

Section 108E Crimes (Administration of Sentences) Act 1999 makes specific provision in
relation to the suspension of a condition imposed under s 99(2) Crimes (Sentencing Procedure)
Act 1999. A community corrections officer may subject to the regulations:

e by order in writing suspend the application of a supervision condition to an offender for a
period or periods or indefinitely (s 108E(2)), or

e Dby order given orally or in writing suspend the application of a non-association condition,
or place restriction condition for a period or periods: s 108E(3).

The suspension may be unconditional or subject to conditions: s 108E(4).

Clause 1891 Crimes (Administration of Sentences) Regulation 2014 (Administration
Regulation) sets out matters that the corrections officer must take into account before deciding
to make an order suspending the application of a supervision condition.

A failure to comply with a condition of the suspension is taken to be a failure to comply with
the obligations of the CRO: s 108E(5). The community corrections officer has power to revoke
the suspension order: s 108E(5). If the suspension order has been revoked by a juvenile justice
officer and the offender has reached the age of 18 years, a community corrections officer may
revoke the suspension order: s 108E(8).

Breach and revocation of a CRO

Part 4C Administration Act makes provision for the breach and revocation of a CRO: s 108C.
If the court suspects that an offender may have failed to comply with any of the conditions of a
CRO the court may call on the offender to appear before it. If the offender does not appear the
court may issue an arrest warrant or authorise the issue of a warrant: s 108C(3) Administration
Act.

Clause 329 Administration Regulation sets out a procedure for breaches of CROs. If the court
1s satisfied that the offender appearing before it has failed to comply with any of the conditions
of'a CRO it may take no action, vary or revoke conditions of the order, impose further conditions
or revoke the order: s 108C(5). A court may take action in relation to a CRO after the order has
expired, but only in respect of matters arising during the order: s 108C(6A).

If a court revokes a CRO, it may sentence or re-sentence the offender for the offence to which
the order relates: s 108D(1). The Sentencing Act applies to the sentencing or re-sentencing of
an offender in the same way as it applies to the sentencing of an offender found guilty of the
offence concerned: s 108D(2).

Sample Order — Conditional Release Order (CRO) (without conviction)
s 10(1)(b)/s 9(1)(b)

Sample order

The court finds the offence proved.

[If applicable: After consideration has been given to the safety of the victim of the domestic
violence offence.]

It is expedient to discharge you under a conditional release order without proceeding to
conviction.

The term of the order is [a period of up to 2 years].
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The standard conditions of the order apply. You must not commit any offence and you
must appear before the court if called on to do so at any time during the term of the order.

The following additional conditions apply: [Note: the court can limit the period during which
an additional condition is in force: s 99(4)].

[If applicable: The following further conditions apply:]

Finally, you are now directed to attend the court registry where a copy of this order will
be explained and given to you. [ss 171 and 17J].

or

[In circumstances where the offender appears from custody via AVL] A copy of this order
will be provided electronically by the court registry and explained to you by Corrective
Services.

Sample order — Conditional Release Orders (CRO) (with conviction) s 9(1)(a)

Sample order

[If applicable: After consideration has been given to the safety of the victim of the domestic
violence offence].

You are convicted. You are ordered to comply with a conditional release order.

The term of the order is [a period of up to 2 years].

The standard conditions of the order apply. You must not commit any offence and you
must appear before the court if called on to do so at any time during the term of the order.

The following additional conditions apply [Note: the court can limit the period during which
an additional condition is in force: s 99(4)].

[If applicable: The following further conditions apply:]

Finally you are now directed to attend the court registry where a copy of this order will
be explained and given to you. [ss 171, 17J and [16-280] Section 10A conviction with no
other penalty].

or

[In circumstances where the offender appears from custody via AVL] A copy of this order
will be provided electronically by the court registry and explained to you by Corrective
Services.

[16-280] Section 10A conviction with no other penalty
Last reviewed: May 2023

Section 10A provides that “a court that convicts an offender may dispose of the proceedings
without imposing any other penalty”. It is suggested that an appropriate use of the section is
where an offender is serving a sentence of imprisonment and is before the court on offences
where the maximum penalty is a fine.
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An order under s 10A does not operate to defeat automatic statutory periods of licence
disqualification that are imposed upon conviction for certain driving offences.

For further discussion: see Sentencing Bench Book, Terms and scope (under Conviction
with no other penalty) at [S-300].

Fines
Last reviewed: May 2023

Means to pay

In fixing a fine, the magistrate must take into account the defendant’s means to pay: s 6 Fines
Act 1996; R v Rahme (1989) 43 A Crim R 90; Retsos v R [2006] NSWCCA 85. The offender’s
capacity to pay is relevant, but not the most dominant or decisive factor: Jahandideh v R [2014]
NSWCCA 178 at [17]. It may increase, rather than decrease, a fine in order for it to be a
deterrent: Jahandideh v R at [17].

Time to pay
A fine imposed by a court is payable within 28 days: s 5 Fines Act. A person may apply to the

court registrar for additional time to pay. A court may direct payment before 28 days for special
reasons stated by the court: s 7 Fines Act.

Moiety

A magistrate may order that part of a fine, not exceeding half, be paid to the informant or other
person prosecuting or suing (but not to a member of the police force): s 122 Fines Act.

Penalty units

A reference in an Act to penalty units means that number of units multiplied by $110 (that is,
1 penalty unit = $110): s 17.

For further commentary: see Sentencing Bench Book, Fines at [6-100]ff.

Sample order

The defendant is convicted and fined [specify amount].

(The court should also consider orders for compensation, witness expenses and other
costs.) The fine should be paid to the registrar of the court.

Community Correction Order (CCO)

Last reviewed: September 2024

See also Non-custodial sentences — Table at [16-480]; Sentencing Bench Book at [4-400]
Community correction orders (CCOs).

A community correction order (CCO) means an order referred to in s 8: s 3. Section §(1)
provides that a court that has convicted a person of an offence may, instead of imposing a
sentence of imprisonment on the offender, make a CCO. A fine can be imposed in addition to
a CCO.
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A CCO is not available for an offence with a maximum penalty of a fine only. It can only be
imposed for an offence which carries a sentence of imprisonment.

If the offence is a domestic violence offence, the court must consider the safety of the victim
of the offence before making the order: s 4B(3).

The term of a CCO is the period specified in the order: s 85(1). The maximum term of a
CCO is 3 years: s 85(2).

A CCO commences on the date on which it is made: s 86.

Section 8 is subject to the provisions of Pt 7 (Sentencing procedures for community correction
orders): s 8(3).
Conditions of a CCO
A CCO is subject to the three types of conditions:
(a) standard conditions which must be imposed by the court at the time of sentence under s 88,
(b) additional conditions which may be imposed under s 89, and
(c) further conditions which may be imposed under s 90.
The court may limit the period during which an additional condition or further condition on a
CCO is in force: ss 89(5), 90(3).

The standard conditions which the court must impose on a CCO at the time of sentence are
that the offender must not commit any offence and must appear before the court if called on to
do so at any time during the term of the CCO: s 88(2).

Additional conditions, in s 89(2), can include:

» acurfew (not exceeding 12 hours in any period of 24 hours)

e community service work (not exceeding 500 hours or the number of hours prescribed in the
regulation, whichever is lesser)

 rehabilitation or treatment programs
 alcohol or drug abstention

» non-association with particular persons
e place restrictions

e supervision.

Additional conditions cannot include home detention, require electronic monitoring, or impose
a curfew exceeding 12 hours in any period of 24 hours: s 89(3).

A community service work condition must not be imposed on a community correction order
made with respect to an offender to whom the Children (Community Service Orders) Act 1987
applies.

Community service work cannot be a condition of a CCO for an offender who resides, or
intends to reside, in another State or Territory unless the offender is willing and able to travel
to NSW to complete the work or the State or Territory is declared by the regulations to be an
approved jurisdiction: s 89(4B).
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Clause 25 Crimes (Sentencing Procedure) Regulation 2024 prescribes the maximum number
of hours that may be specified for community service work in an additional condition of a CCO
as indicated below:

For offences for which the maximum term of imprisonment provided by law is:

e not more than 6 months — 100 hours (cl 25(a))
» more than 6 months but not more than 1 year — 200 hours (cl 25(b))
e more than 1 year — 500 hours (cl 25(¢c)(1)).

Section 89(4C) provides the period during which a community service condition is in force
must not be less than the period prescribed by the regulations.

Clause 26 Crimes (Sentencing Procedure) Regulation prescribes the minimum period that a
community service work condition of a CCO must be in force as indicated below:

If the number of hours of community service work required to be performed is:

e not more than 100 hours — 6 months (cl 26(a))
» more than 100 hours but not more than 300 hours — 12 months (cl 26(b))
e more than 300 hours but not more than 500 hours — 18 months (cl 26(c))

e more than 500 hours — 2 years (cl 26(d)).

See [16-170] Ready reckoner table — length of orders and community service hours that
can be imposed.

If any further conditions are imposed, they must not be inconsistent with any of the standard
or additional conditions of the CCO: s 90(2).

The court must ensure that reasonable steps are taken to explain to the offender his or her
obligations under the order and the consequences that may follow if the obligations are not
complied with: s 171.

In this regard, best practice would be to direct the offender attend the registry where a copy
of the order will be provided and explained by registry staff (Note: in the event the offender
appears from custody via AVL (and is unable to attend the registry), a copy of the order will be
provided and explained by Corrective Services) (see Sample Order — Community Correction
Order, below).

Suspension of conditions by community corrections officer

Section 107E Crimes (Administration of Sentences) Act 1999 (Administration Act) makes
specific provision in relation to the suspension of a condition imposed under s 89(2) Crimes
(Sentencing Procedure) Act 1999 (Sentencing Act). A community corrections officer may,
subject to the regulations:

e by order in writing suspend the application of a supervision condition to an offender for a
period or periods or indefinitely (s 107E(2)), or

e by order given orally or in writing, suspend the application of a curfew condition,
non-association condition, or place restriction condition for a period or periods: s 107E(3).

The suspension may be unconditional or subject to conditions: s 107E(4).
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Clause 1891 (Crimes (Administration of Sentences) Regulation 2014) sets out matters that
the corrections officer must take into account before deciding to make an order suspending the
application of a supervision condition.

A failure to comply with a condition of the suspension is taken to be a failure to comply with
the obligations of the CRO: s 107E(5). The community corrections officer has power to revoke
the suspension order: s 107E(5). If the suspension order has been revoked by a juvenile justice
officer and the offender has reached the age of 18 years, a community corrections officer may
revoke the suspension order: s 107E(8).

Breach of a CCO

Part 4B of the Administration Act (ss 107C-107D) makes provision for the breach and
revocation of a CCO. Clause 329 Administration Regulation sets out a procedure for breaches
of CCOs.

If the court suspects that an offender may have failed to comply with any of the conditions
of'a CCO the court may call on the offender to appear before it: s 107C(1). If the offender does
not appear the court may issue an arrest warrant or authorise the issue of a warrant: s 107C(2).
If the court is satisfied that an offender appearing before it has failed to comply with any of the
conditions of a CCO the court may decide to take no action, vary or revoke conditions, impose
further conditions or may revoke the order: s 107C(5). A court may take action in relation

to a CCO after the order has expired, but only in respect of matters arising during the order:
s 107C(6A).

If a court revokes a CCO, it may sentence or re-sentence the offender for the offence to which
the order relates: s 107D(1). The Sentencing Act applies to the sentencing or re-sentencing of
an offender in the same way as it applies to the sentencing of an offender found guilty of the
offence concerned: s 107D(2).

Sample Order — Community Correction Order

Sample order

[If applicable: After consideration has been given to the safety of the victim of the domestic
violence offence].

You are convicted. Instead of imposing a sentence of imprisonment you are ordered to
comply with a community correction order.

The standard conditions of the order apply. You must not commit any offence and you
must appear before the court if called on to do so at any time during the term of the order.

The following additional conditions apply: [Note: the available additional conditions are
set out in s 89. The court can limit the period during which an additional condition is in
force: s 89(5)].

[If applicable: The following further conditions apply:]

If you fail to comply with the conditions of the order, further action may be taken against
you. This may require you to return to court to be re-sentenced.

Finally you are now directed to attend the court registry where a copy of this order will be
explained and given to you. [ss 171 and 17J].

or
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[In circumstances where the offender appears from custody via AVL] A copy of this order
will be provided electronically by the court registry and explained to you by Corrective
Services.

Intensive correction order (ICO)
Last reviewed: September 2024

See also Custodial sentences — Table at [16-460]; Sentencing Bench Book at [3-600]
Intensive correction orders (ICOs) (alternative to full-time imprisonment).

Section 7(1) Crimes (Sentencing Procedure Act 1999 provides that a court that has sentenced
an offender to imprisonment in respect of one or more offences may make an intensive
correction order (ICO) directing that the sentence or sentences be served by way of intensive
correction in the community.

If a court makes an order under s 7(1) the court is not to set a non-parole period for the
sentence: s 7(2).

Section 7 does not apply to an offender who is under the age of 18 years: s 7(3).

Section 7 is subject to the provisions of Pt 5 (Sentencing procedures for intensive correction
orders): s 7(4). Part 5 applies where a court is considering, or has made, an ICO: s 64.

The term of an ICO is the same as the term or terms of imprisonment in respect of which
the order is made unless the ICO is sooner revoked: s 70. Unless sooner revoked, an offender’s
ICO expires at the end of the term of the sentence or sentences to which it relates: s 83 Crimes
(Administration of Sentences) Act 1999.

An ICO commences on the date the order is made unless it is to be served consecutively (or
partly concurrently and partly consecutively) with some other sentence of imprisonment the
subject of an ICO: s 71(1)—(2).

Determining whether to impose an ICO

Since an ICO is a form of imprisonment, a three-stage approach is required before directing
that the sentence can be served in that way:

1. Having considered all possible alternatives to imprisonment, are any alternatives
appropriate (s 5)?

2. If imprisonment is appropriate, what is the length of the sentence, without regard to how
it is to be served?

3. Should any alternative to full-time imprisonment (such as an ICO) be imposed?

See Stanley v DPP (2023) 278 CLR 1 at [59]; R v Douar [2005] NSWCCA 455 at [71];
R v Zamagias [2002] NSWCCA 17 at [26]; Zreika v R [2012] NSWCCA 44 at [56].

See also Sentencing Bench Book at [3-630] ICO is a form of imprisonment.

Restrictions on power to make an ICO

Section 4B(1)(a) provides that an ICO must not be made with respect to a sentence of
imprisonment for a domestic violence offence unless the court is satisfied the victim of the
domestic violence, and any person with whom the offender is likely to reside, will be adequately
protected (whether by conditions of the ICO or for some other reason).
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Section 4B(1)(b) provides that an aggregate sentence of imprisonment for two or more
offences, any one or more of which is a domestic violence offence, must not be made unless
the court is satisfied of the matters referred to in s 4B(1)(a).

Section 66 sets out criteria relating to community safety and other matters that a court is
to have regard to when deciding to impose an ICO. Community safety must be the court’s
paramount consideration: s 66(1).

When considering community safety the court is to assess whether making the ICO or serving
the sentence by way of full-time detention is more likely to address the offender’s risk of
reoffending: s 66(2).

When deciding to impose an ICO the court must also consider the provisions of s 3A
(Purposes of sentencing) and any relevant common law principles and any other matters that
the court thinks relevant: s 66(3).

Note: Section 66 does not apply when considering an ICO for a federal offender under
s 20AB(1) Crimes Act 1914 (Cth), and s 16A Crimes Act is the governing provision: Vamadevan
vR (2024) 116 NSWLR 195 at [19]-[20], [ 70]; see [57] for the steps to be undertaken in relation
to federal offenders.

Section 67(1)(a)—(h) sets out a list of offences described both specifically and generically for
which an ICO “must not be made”. The offences include murder, manslaughter, a prescribed
sexual offence (specifically defined in s 67(2)) or an offence involving the discharge of a
firearm. Section 67(2) sets out definitions for “firearm” and “prescribed sexual offence”.
Section 67(1) extends to a sentence of imprisonment for 2 or more offences any one of which
includes an offence referred to in s 67(1)(a)—(h) above: s 67(3).

An ICO is not available where imprisonment exceeds certain limits. An ICO must not be
made in respect of a single offence if the duration of the term of imprisonment imposed for the
offence exceeds 2 years: s 68(1).

An ICO may be made in respect of an aggregate sentence of imprisonment provided the
duration of the term of the aggregate does not exceed 3 years: s 68(2).

Two or more ICOs may be made in respect of each of two or more offences but must not
be made if:

(a) the duration of the term of any individual term of imprisonment exceeds 2 years and

(b) the duration of the term of imprisonment imposed for all the offences exceeds 3 years:
s 68(3).

Section 69(1) provides that in deciding whether or not to make an ICO the court is to have

regard to:

(a) the contents of any assessment report obtained in relation to the offender and

(b) evidence from a community corrections officer and any other information before the court
that the court considers necessary for the purpose of deciding whether to make such an
order.

Subject to s 73A(3), the court is not bound by the assessment report: s 69(2).

A court may not make an ICO in respect of an offender who resides, or intends to reside, in
another State or Territory unless the State or Territory is declared by the regulations to be an
approved jurisdiction: s 69(3).

SEP 25 92 LCBB 159



General orders [16-340]

A court must not impose a home detention condition or community service work condition
on an ICO unless an assessment report states that the offender is suitable to be the subject of
such a condition: s 73A(3).

ICOs and Assessment Reports

A court cannot impose an ICO unless it has obtained an assessment report in relation to the
offender: s 17D(1).

However, a court is not required to obtain a report (except if required under s 17D(2) or (4))
if it is satisfied there is sufficient information before it to justify the making of an ICO without
areport: s I7D(1A).

Section 17D(2)—(4) provide a court cannot impose a home detention condition or a
community service work condition unless it has obtained an assessment report addressing those
conditions and confirming the offender’s suitability.

Section 17D(3) provides that in the case of a home detention condition, the court must not
request an assessment report unless it has imposed on the offender a sentence of imprisonment
for a specified term.

Assessment reports prepared under s 17D may be in the one report or in more than one report:
s 17D(5).

Note: Where a sentencing report is requested to assess the offender’s suitability for home
detention, as s 17D(3) requires the imposition of a sentence of imprisonment for a specified
term, the magistrate is considered part-heard on sentence.

Conditions of an ICO

An ICO order is subject to four types of conditions:

(a) standard conditions which must imposed by the court at the time of sentence under s 73

(b) any additional conditions which may be imposed under s 73A

(c) any further conditions which may be imposed under s 73B, and

(d) any conditions imposed by the State Parole Authority under ss 81A or 164 of the
Administration Act.

The court may limit the period during which an additional condition or a further condition

imposed is in force: ss 73A(4), 73B(3).

The standard conditions which the court must impose on an ICO at the time of sentence are
that the offender must not commit any offence and must submit to supervision by a community
corrections officer: s 73(1), (2).

In addition to the standard conditions, the court must at the time of sentence impose on an
ICO at least one of the additional conditions referred to in s 73A(2): s 73A(1).

However, the court is not required to impose an additional condition if the court is satisfied
there are exceptional circumstances: s 73A(1A). The court must make a record of its reasons
for not imposing an additional condition but a failure of the court to do so does not invalidate
the sentence: s 73A(1B).

Additional conditions can include:

¢ home detention

 electronic monitoring
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o curfew

e community service work (not exceeding 750 hours or the number of hours prescribed by the
regulation, whichever is the lesser (see below))

o arehabilitation or treatment condition
 alcohol or drug abstention
e anon-association condition

e aplace restriction condition.

A court cannot impose home detention or community service work as an additional condition
unless the assessment report states that the offender is suitable: s 73A(3).

Clause 25 Crimes (Sentencing Procedure) Regulation 2024 prescribes the maximum number
of hours that may be specified when community service work is an additional condition of an
ICO as indicated below:

For offences for which the maximum term of imprisonment provided by law is:

e not more than 6 months — 100 hours (cl 25(a))
e more than 6 months but not more than 1 year — 200 hours (cl 25(b))
e more than 1 year— 750 hours (cl 25(c)(i1)).

Section 73A(5) provides the period during which a community service condition is in force
must not be less than the period prescribed by the regulations.

Clause 26 Crimes (Sentencing Procedure) Regulation prescribes the minimum period a
community service work condition of an ICO must be in force as indicated below:

If the number of hours of community service work required to be performed is:

e not more than 100 hours — 6 months (cl 26(a))

e more than 100 hours but not more than 300 hours — 12 months (cl 26(b))
e more than 300 hours but not more than 500 hours — 18 months (cl 26(c))
e more than 500 hours — 2 years (cl 26(d)).

See [16-170] Ready reckoner table — length of orders and community service hours that
can be imposed.

If any further conditions are imposed, they must not be inconsistent with any of the standard
or additional conditions of the ICO: s 73B(2).

The court must ensure that reasonable steps are taken to explain to the offender his or her
obligations under the order and the consequences that may follow if the obligations are not
complied with: s 171.

In this regard, best practice would be to direct the offender attend the registry where a copy
of the order will be provided and explained by registry staff (Note: in the event the offender
appears from custody via AVL (and is unable to attend the registry), a copy of the order will
be provided and explained by Corrective Services) (see Sample Order — Intensive Correction
order, below).
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The court may at the time of sentence, or subsequently on the application of a community
corrections officer or the offender, impose further conditions on an ICO, or vary or revoke any
such further conditions: s 73B(1). The court is not permitted to impose any further conditions,
or vary any such further conditions, so as to be inconsistent with any of the standard conditions
of an ICO or any of the additional conditions: s 73B(2).

Suspension of conditions by community corrections officer

Section 82A Administration Act makes specific provision in relation to the suspension of a
condition imposed under s 73(2) Sentencing Act. A community corrections officer may, subject
to the regulations:

e by order in writing suspend the application of a supervision condition to an offender for a
period or periods or indefinitely (s 82A(2)), or

e by order given orally or in writing, suspend the application of a curfew condition,
non-association condition, or place restriction condition for a period or periods: s 82A(3).

The suspension may be unconditional or subject to conditions: s 82A(4).

Clause 1891 Administration Regulation sets out matters that the corrections officer must take
into account before deciding to make an order suspending the application of a supervision
condition.

A failure to comply with a condition of the suspension is taken to be a failure to comply with
the obligations of the ICO: s 82A(5). The community corrections officer has power to revoke
the suspension order: s 82A(5).

Post-sentence breach and revocation of an ICO

Section 81 Administration Act makes provision with respect to the conditions governing ICOs.
It provides conditions on an ICO:

(a) are imposed at the time of sentence by the sentencing court under the Crimes (Sentencing
Procedure) Act 1999, and

(b) may be imposed, varied or revoked by the Parole Authority.

The Parole Authority may, on the application of a community corrections officer or the offender:

(a) impose any conditions on an intensive correction order, or

(b) vary or revoke any conditions of an intensive correction order, including conditions
imposed by the sentencing court: s 81A.

In the case of Commonwealth offences, s 20AC Crimes Act 1914 (Cth) requires breaches of
ICOs to be dealt with by the court. It will remain the case for State offences that the Parole
Authority deals with breaches and revocations of ICOs.

Section 163 sets out actions that can be taken by a community corrections officer on breach
of an ICO and s 164 provides a series of actions that can be taken by the Parole Authority.
Section 164AA sets out the Parole Authority’s power to revoke an ICO for reasons in addition
to a breach.

Section 164A deals with the effect of a revocation order. If the Parole Authority revokes
an ICO, it may issue a warrant committing the offender to a correctional centre to serve the
remainder of the sentence to which the order relates by way of full-time detention: s 181(1).

LCBB 159 95 SEP 25



[16-340] General orders

Sample Order — Intensive Correction order

Sample order

[Refer to s 66: the safety of the community is the paramount consideration].

[If applicable: After consideration has been given to the safety of the victim of the domestic
violence offence].

You are convicted. There being no other appropriate penalty, you are sentenced to a term
of imprisonment for a period of [no more than 2 years for a single offence/no more than
3 years for multiple offences].

The sentence imposed on you is to be served by way of an intensive correction order. The
sentence will commence on [date the order is made or on such later date if consecutive
or partially consecutive orders are imposed subject to limits imposed by s 68].

You must report to the community corrections office as soon as practicable but no later
than 7 days from [date the order is made].

The standard conditions of the order apply. You must not commit any offence and you
must submit to supervision by a community corrections officer.

The following additional conditions apply: [Note: the available additional conditions are
set out in s 73A. The court can limit the period during which an additional condition is in
force: s 73A(4)].

[If applicable: the following further conditions apply:]

If you fail to comply with the conditions of this order, sanctions may be imposed by the
Commissioner of Corrective Services or State Parole Authority [Commonwealth Director
of Public Prosecutions (if a Commonwealth offence)]. Those sanctions may include a
formal warning, imposing more stringent conditions or it may include revocation of this
order.

If the order is revoked you may be required to serve all or some of the period of your
sentence in full-time custody.

Finally, you are now directed to attend the court registry where a copy of this order will
be explained and given to you. [ss 171 and 17J].

or

[In circumstances where the offender appears from custody via AVL] A copy of this order
will be provided electronically by the court registry and explained to you by Corrective
Services.

As noted above, an ICO is a form of imprisonment and is therefore not to be ordered unless
and until the court is satisfied that no alternative to imprisonment is appropriate (s 5), and
furthermore, the term of the sentence in respect of one offence will be 2 years or less or, in
respect of more than one offence 3 years or less: s 68.

See also Sentencing Bench Book at [3-600] Intensive correction orders (ICOs) (alternative
to full-time imprisonment) and [10-000] Objective factors.
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[16-360]

General orders [16-360]

Sentences of imprisonment
Last reviewed: March 2024

See the table of Custodial sentences at [16-460] and the discussion on the purposes of
sentencing at s 3A in the Sentencing Bench Book, Purposes of sentencing at [[2-200]ff; see
also Setting terms of imprisonment at [7-500]{f; Concurrent and consecutive sentences,
and totality at [8-200]{f.

When sentencing an offender to imprisonment the court may impose a fixed term or a term
comprised of a non-parole period (NPP) and the total term. The NPP is the minimum period
for which the offender must be kept in detention in relation to the offence. If the term is six
months or less, a non-parole period cannot be set: s 46. If the term is greater than six months the
court has a discretion to decline to set a non-parole period: s 45. The balance of the term must
not exceed one-third of the NPP unless the court decides there are special circumstances: s 44.
Reasons must be given for finding special circumstances. On the issue of special circumstances,
see R v Simpson (2001) 53 NSWLR 704; R v Fidow [2004] NSWCCA 172.

ChecKklist

The following checklist sets out a step-by-step approach to sentencing an offender to a term
of imprisonment.

Preliminary matters

e The defendant must have been “convicted”. For the meaning of “convicted”, see Maxwell v
The Queen (1996) 184 CLR 501 at [9], [15].

e The defendant must be before the court. Imprisonment cannot be imposed in the defendant’s
absence: s 25 (issue a warrant if appropriate: s 25(2)).

e All alternatives to imprisonment must be considered and rejected before sentencing to
full-time imprisonment: s 5. It is good practice to refer to the section when passing sentence:
R v Cousins (2002) 132 A Crim R 444 at [33]. Note s 4A in relation to domestic violence
offences.

« [f the defendant is serving a sentence at present, enquire if it is a fixed term, a non-parole
period, balance of parole, ICO or home detention. Confirm the existing release date.

o If imposing a sentence of six months or less, reasons must be given, including reasons for
why all alternatives were not appropriate: R v Parsons [2002] NSWCCA 296.

Setting the non-parole period and total term
Section 44 provides:

(1) When sentencing an offender to imprisonment for an offence, the court is first required to
set a non-parole period for the sentence (that is the minimum period for which the offender
must be kept in detention in relation to the offence).

(2) The balance of the term of the sentence must not exceed one third of the non-parole period
for the sentence, unless the court decided that there are special circumstances for it being
more (in which case the court must make a record of its reasons for that decision).

A decision that special circumstances exist does have the consequence of increasing time on
parole and reducing time in detention: R v Simpson (2001) 53 NSWLR 704 at [24].

The purpose of finding special circumstances is to benefit the offender and this is achieved by
reducing the non-parole period and extending the parole period: R v Huynh [2005] NSWCCA
220 at [34]-[40]; R v Ellaz [2005] NSWCCA 350 per Hidden J at [26].
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[16-380]

[16-360] General orders

For discussion regarding the setting of non-parole periods and finding special circumstances:
see Sentencing Bench Book, Setting terms of imprisonment at [7-500]ff.

Sentences of six months or less cannot include a non-parole period: s 46.

Commencement and expiry

» Note the starting date of the sentence, the date on which the defendant is eligible for release
or, if relevant, release on parole.

o The starting date may be backdated: s 47(2)(a). While the court must take into account any
pre-sentence custody when deciding whether or not to backdate a sentence, backdating is not
limited to that situation. The starting date may only be a date after the sentence is imposed
if it is a consecutive sentence. The starting date for a consecutive sentence is the date on
which the offender is eligible for parole.

» Days of release are calculated as follows: a sentence (unless for weeks or days) imposed on
(for example) the 18th of the month, will end on the 17th day of the month in which it expires.

e The Judicial Commission of NSW has online (accessible through JIRS) a sentencing
calculator which will calculate the dates for release and if relevant, a date for the conclusion
of the parole period.

Parole conditions

For sentences of full-time imprisonment of three years or less the court is not required to direct
release of the offender on parole and s 158 of the Crimes (Administration of Sentences) Act
1999 provides for statutory parole orders whereby offenders are subject to the same standard
conditions as a parole order made by the State Parole Authority. Part SA provides for a back-end
scheme of re-integration home detention.

Consecutive sentences
Last reviewed: May 2023

Section 58 Crimes (Sentencing Procedure) Act 1999 sets numerical limitations on consecutive
sentences imposed by the Local Court. It is a very technical provision and close attention must
be given to the language of the section.

Section 58 empowers magistrates to accumulate sentences to a total of five years subject to
limits set out below.

Note: A court should not adjourn sentence proceedings in order to avoid the effect of s 58, and
should exercise the sentencing discretion within its bounds, notwithstanding any concerns held
regarding the length of the sentence which may be imposed: Stoneham v DPP (NSW) [2021]
NSWSC 735.

The restriction to five years does not arise if the existing sentence was imposed other than by
a Local Court, and the new sentence relates to escape lawful custody or an assault against a
correctional or juvenile justice officer. If the existing sentence was imposed by the Local Court,
the total accumulated sentence for the type of assault matters referred to is five years and six
months.

When a court sentences an offender to imprisonment for an assault or offence against the
person, committed while the offender was a convicted inmate of a correctional centre, the
sentence must be consecutive unless the court exercises the discretion set out in s 56. This is
still subject to the limits in s 58.
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General orders [16-380]

When a court sentences an offender to a term of imprisonment for the offence of escape
lawful custody, the sentence must be consecutive: s 57. As this is still subject to the limitations
in s 58 it is prudent to establish the offender’s true custodial status before the prosecution elects
summary jurisdiction. If not, the court will be confronted with the s 57 requirement to impose a
consecutive sentence and the s 58 prohibition on imposing a consecutive sentence. If the offence
is dealt with on indictment this problem will not arise in the District Court: see Sentencing
Bench Book, Concurrent and consecutive sentences, and totality at [8-260].

Section 58 does not apply to particular offences against the regulations under the Crimes
(Administration of Sentences) Act 1999 (s 58(3A)), and the Mandatory Disease Testing Act
2021 (s 58(3B)).

Orders

Warrant to bring offender to court for sentence — s 25(2)

Sample order
The defendant is convicted.

A warrant under s 25(2) Crimes (Sentencing Procedure) Act is to issue for the defendant’s
arrest for sentencing. (The warrant may be signed by an authorised officer — if this is
considered appropriate.)

Decision to sentence to imprisonment

Sample order — for use in all sentence matters
The defendant is convicted.

The court has considered as required by s 5 Crimes (Sentencing Procedure) Act all
possible alternatives to full-time imprisonment and is satisfied having regard to [give
reasons] no other course is appropriate.

Fixed term — six months or less

Sample order

The defendant is to be imprisoned for a fixed term of [up to six months] commencing
today [or specify date]. The defendant is to be released on [specify date]. The reasons for
imposing a sentence of six months or less are [state reasons].

Fixed term — greater than six months, no NPP

Sample order

The defendant is to be imprisoned for a fixed term of [provide details] commencing today
[or specify date]. The defendant is to be released on [specify date].

| decline to fix a non-parole period because [provide reasons].
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[16-380] General orders

Term involving a non-parole period

Sample order

The defendant is sentenced to a term of imprisonment which consists of a non-parole
period of [9 months] and a total term of [12 months] both to date from [provide details].
[That parole is subject to the following conditions.]

If the balance of the term exceeds one-third of the NPP

Sample order

| fix a balance of the term in excess of one-third of the NPP because of the following special
circumstances [state special circumstances which should explain why the appropriate
NPP has been reduced resulting in the longer period on parole].

Consecutive sentences

Sample order

This sentence is consecutive to the sentence of [term] imposed on [date] which expires
on [date].

or

This sentence is consecutive to the sentence imposed on [date]. It is to date from [date]
which is the date on which the non-parole period, under that sentence, is to expire.

Release date

Sample order — for use in all sentence matters

As a result of these orders the defendant is eligible to be released [on parole] on [date].

If sentence following plea of guilty

Sample order

The court takes into account the fact that the defendant has entered a plea of guilty and
has reduced the sentence it would otherwise have imposed by ...% [usually from 10—25%]
in accordance with s 22 Crimes (Sentencing Procedure) Act and the principles laid down
in R v Thomson and Houlton (2000) 49 NSWLR 383.
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[16-400]

[16-420]

General orders [16-420]

Sentencing by reference to outstanding charges
Last reviewed: May 2023

Taking other charges into account

When imposing a sentence for an offence, other charges may be taken into account when fixing
the appropriate sentence. It is at the discretion of the prosecution whether it wishes to file in the
court a list of other matters with which the offender has been charged, but not convicted: s 32.

The following matters should be considered:

 atleast one offence (the principal offence) must have been found proved — by plea of guilty
or after hearing

e a prescribed form of list of charges must have been prepared, listing one or more further
offences with which the defendant has been charged, but not convicted

 all the offences must fall within the jurisdiction of the court, either with or without the
defendant’s consent — the District Court and Supreme Court can take summary offences
into account

» the document must be signed by the defendant, and the DPP, or a person authorised by the
DPP or a prescribed person — a police officer is prescribed for this purpose

¢ the defendant must have been served with the document

e when dealing with the offender for the principal offence, the magistrate must ask if the
defendant admits guilt for any or all of the listed offences, and wishes them to be taken into
account when sentenced

e a sentence can then be imposed for the offence found proved, but taking into account the
other offences

 the sentence imposed must not exceed the maximum penalty available for the offence found
proved. Any penalty, including a s 10 dismissal, CRO, fine, CCO, ICO or imprisonment can
be imposed: see definition of “penalty” in s 31

e no conviction is recorded for offences taken into account, but orders for restitution,
compensation, costs, forfeiture, disqualification or suspension of licences can all be made
in respect of such offences as if a conviction had been recorded: s 34

» the magistrate is to certify, on the form containing the additional offences, that they have
been taken into account.

For a summary of the law and principles applicable to sentencing by reference to outstanding
charges: see Sentencing Bench Book, Taking further offences into account (Form 1 offences)
at [13-200]ff.

Correcting sentencing errors
Last reviewed: May 2023

Re-opening of proceedings

The court can re-open criminal proceedings where it has imposed a penalty contrary to law, or
failed to impose a penalty required by law: s 43.
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[16-440]

[16-420] General orders

Application to re-open

Proceedings can be re-opened on application by a party, or on the court’s own motion. A
magistrate, other than the magistrate who imposed the sentence, can re-open the proceedings
or correct any error.

Right to hearing

The informant and the defendant must be given the opportunity to be heard before any correction
is made. If the offender does not appear, or the court is of the view the offender will not appear
for this purpose, a warrant can be issued to bring him or her to court: s 43(3).

Procedural irregularities

The provision relates to the penalty, not to the manner of imposition of the penalty. It does not
authorise the re-opening of a hearing to correct some procedural irregularity.

For discussion of law and principles to be applied: see Sentencing Bench Book, Correction
and adjustment of sentences at [13-900]ff.

Court orders for identification
Last reviewed: May 2023

Where a court finds any of the following offences proved, it may order that the defendant
attend a police station and submit to the officer-in-charge for the taking of particulars necessary
for identification. This can include photographs, fingerprints and palm-prints: s 134(2) Law
Enforcement (Powers and Responsibilities) Act 2002. The court must warn the defendant that
a failure to comply could result in their arrest without warrant and being taken into custody for
such time as is reasonably necessary for the taking of the particulars in accordance with the
order: s 134(3) Law Enforcement (Powers and Responsibilities) Act.

The offences include the following:

» any indictable offence

e an offence under s 117 Road Transport Act 2013 of negligent driving occasioning death
or grievous bodily harm, furious or reckless driving or driving at a speed or in a manner
dangerous to the public

 an offence under the Road Transport Act 2013 of:

— special/low/mid/high range PCA — whether driving or occupying the driver’s seat and
attempting to put the car in motion: s 110(1), (2), (3)(a) or (b), (4)(a) or (b), or (5)(a) or (b)

— driving or occupying the driver’s seat and attempting to put the car in motion with illicit
drugs or morphine in a person’s oral fluid, blood or urine: s 111(1)(a) or (b), or (3)(a) or (b)

— driving under the influence: s 112(1)(a) or (b)

— menacing driving: s 118

— fail to stop and give assistance after accident: s 146

— refuse breath analysis/wilfully alter concentration: Sch 3 cl 16(1)(b)

— prevent taking of blood sample/urine sample, or wilfully alter blood sample: Sch 3
cll 17(1), 18(1)

» anoffence under ss 5 or 6 Prevention of Cruelty to Animals Act 1979 of cruelty or aggravated
cruelty to animals

» an offence prescribed by the regulations. None are presently prescribed.
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[16-460]

[16-480]

[16-500]

General orders [16-500]

This order can be made immediately after sentencing, or before sentencing (on finding an
offence to which this section applies has been proven) if the court is satisfied it will resolve
any doubt about the person’s identity. See [38-020] Criminal procedure generally for the
applicability of this order in the Children’s Court.

Under s 63, a power exists for police or correctional officers (or any other person specified
by court order) to take identifying particulars of an offender as soon as practicable after an
offender is sentenced to imprisonment. Non-compliance with this can lead to the court revoking
any related order for an ICO: s 63(2).

See s 3ZL Crimes Act 1914 (Cth) for similar provisions (the power to order identification)
with respect to Commonwealth offences.

Sample order

You are to present yourself to the Officer in Charge of Police at [LOCATION] within [X]
days and to submit to the taking of the following particulars of identification: [finger prints],
[palm prints] and [photographs].

[Delete particulars which are not ordered to be taken].

Custodial sentences — Table
Last reviewed: May 2023

See www.judcom.nsw.gov.au/publications/benchbks/local/general orders.html#p16-460 for tables on
Custodial sentences and ICO.

Non-custodial sentences — Table
Last reviewed: May 2023

See www.judcom.nsw.gov.au/publications/benchbks/local/general orders.html#p16-480 for table on
Non-custodial sentences.

Sentencing reforms — Table of transitional provisions
Last reviewed: May 2023

See www.judcom.nsw.gov.au/publications/benchbks/local/general orders.html#p16-500 for table of
transitional provisions.
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[18-000]

[18-020]

[18-040]

Commonwealth offences

Note: All references to sections in this chapter are, unless otherwise stated, references to the
Crimes Act 1914 (Cth).

Overview

The main legislation that magistrates will encounter is the Crimes Act 1914 (Cth) and the
Commonwealth Criminal Code Act 1995 (Cth).

The Crimes Act contains matters of general application to all federal offences unless it is
covered by a particular Act. It covers such matters as penalties, summary/indictable disposal,
time limits, powers of arrest, search and seizure and sentencing. It covers some offences such
as those related to the administration of justice and postal services but many offences are now
found in the Criminal Code.

The Criminal Code contains offence provisions and general principles of criminal
responsibility. The offences cover terrorism, property offences, fraud, forgery and national
infrastructure. The Criminal Code deals with issues such as onus of proof, defences, elements of
offences including the replacement of actus reus and mens rea with the concepts of physical (for
example, conduct/result) and fault (for example, intention/recklessness) elements of an offence.

In summary, the Crimes Act is the source for sentencing. The Criminal Code contains most
of the more common offences and is the source for how guilt is established.

Sentencing Bench Book

For further information in relation to Commonwealth sentencing, see Sentencing Bench Book at
Crimes Act 1914 (Cth) — sentencing Commonwealth offenders at [16-000]-[16-110] and D
Lane, Sentencing of federal offenders in Australia: a guide for practitioners, 7th edn, July 2024.

Jurisdiction

State procedures and jurisdictions apply to Commonwealth offenders tried in State courts: s 68
Judiciary Act 1903 (Cth).

Subject to provisions in Commonwealth law, State laws (including those relating to
procedure, bail, evidence and competency of witnesses) apply to State courts exercising
federal jurisdiction: s 79(1) Judiciary Act. Special provisions related to bail for terrorism and
Commonwealth child sex offences are in ss 15AA and 15AAA of the Crimes Act. See Special
bail provisions for Cth child sex offences at [20-820].

The general procedure for dealing with an indictable matter summarily is set out in s 4J(1).
However, where the particular indictable offence is contained in an Act with a separate provision
enabling the offence to be dealt with summarily that provision will apply: s 4J(2).

Arrest for Commonwealth offences

A person arrested must be released (on bail or otherwise) within the investigation period, or
brought before a magistrate within that period, or as soon as practicable after the end of the
period.

The investigation period is two hours in the case of Aboriginal or Torres Strait Islanders and
otherwise, four hours: s 23C(4). There are provisions for “dead” time: s 23C(7).
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[18-060]

[18-040] Commonwealth offences

Special provision is made with respect to a person arrested for a terrorism offence:
ss 23DB-23DF.

Extension for serious offences (other than terrorism offences)

An application can be made to a magistrate (if available at the time) for extension of the
investigation period: s 23D(1). The application may be made before the magistrate, by telephone
or in writing: s 23D(2). Information that must be included in the application is set out in
s 23D(3).

An application for extension can only be granted, by signed written instrument, if the
magistrate is satisfied of the following (s 23DA(2)):

(a) the offence is a serious offence (that is, carrying more than 12 months imprisonment)

(b) further detention is necessary to preserve or obtain evidence or complete the investigation
into the offence or another serious Commonwealth offence

(c) the investigation is being properly conducted and without delay, and

(d) the person or his or her legal representative has been given the opportunity to make
representations about the application.

Subject to s 23DA(4), the instrument must set out: the day and time the extension was granted,
the reasons for granting it and the terms of the extension: s 23DA(3). The magistrate must give
a copy of the instrument to the investigating official as soon as practicable after signing it:
s 23DA(5)(a).

The investigation period may be extended for a period not exceeding 8 hours, and must not
be extended more than once: s 23DA(7).

Where an application made by telephone or other electronic means is granted, the magistrate
must inform the investigating official of the matters included in the instrument: s 23DA(5)(b).

Procedures

Last reviewed: November 2024

Summary offences

An offence is summary if imprisonment of no more than 12 months or no imprisonment is
provided: s 4H.

Indictable offences
Any offence punishable by imprisonment for a period exceeding 12 months is indictable: s 4G.

Dealing with certain indictable offences summarily

Indictable offences may be heard summarily if the court is empowered to do so by a
Commonwealth Act. In particular, if the maximum penalty does not exceed 10 years’
imprisonment, the offence may be dealt with summarily with the consent of both the prosecutor
and the defendant: s 4J.

Consent for summary disposition of indictable offences must be given before the hearing of
evidence commences: Perry v Nash (1980) 32 ALR 177. This includes when an application is
made for the case to be dealt with under s 20BQ: see further at [18-140] Person suffering from
mental illness or intellectual disability.
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Commonwealth offences [18-060]

The requirement to obtain consent is particularly important in cases often seen in the Local
Court, for example, use carriage service to menace, harass etc under s 474.17 of the Code.

It is good practice in all matters to expressly ascertain the consent of both parties upon the
entry of a plea: see Practice Note Comm 3 Procedure for committal proceedings in the Local
Court pursuant to the Early Appropriate Guilty Plea Scheme at [4.5]; Practice Note Crim 1
Case management of criminal proceedings in the Local Court at [5.3(c)]. A failure by the court
to obtain the defendant’s consent that a particular offence (in that case, use carriage service to
menace) be dealt with summarily results in jurisdictional error: see Morgan v District Court of
NSW (2017) 94 NSWLR 463 at [23].

Penalty

Subject to the Act creating the offence, if the maximum term of imprisonment provided does
not exceed five years, the maximum penalty on summary disposal is 12 months and/or 60 pu
($19,800). If the maximum penalty provided exceeds five years, the summary penalty is two
years and/or 120 pu ($39,600): s 4J(3). In any case the penalty must not exceed the maximum
available if tried on indictment.

See s 4AA for the value of a penalty unit. For offences committed on or after 7 November
2024 a penalty unit is $330.

Note: For offences committed from 31 July 2015 until 30 June 2017, a penalty unit is $180.
For offences committed from 1 July 2017 until 30 June 2020, a penalty unit is $210. For
offences committed from 1 July 2020 to 31 December 2022, a penalty unit is $222.00. For
offences committed from 1 January 2023 to 30 June 2023, a penalty unit is $275.00. For offences
committed from 1 July 2023 to 6 November 2024, a penalty unit is $313.

Value of property $5000 or less

If the property value to which the offence relates does not exceed $5000 and the prosecutor so
requests, regardless of whether the defendant agrees, any indictable offence may be dealt with
summarily if the court thinks fit: s 4J(4). If it does so then, subject to any lesser penalty under
the relevant Act, the maximum is 12 months’ imprisonment and/or 60 pu ($19,800): s 4J(5).

Multiple offences and a single penalty

Any number of charges against the same provision of a Commonwealth law can be joined in
the one information, complaint or summons, provided they are founded on the same facts or
form part of a series of similar offences. If a person is convicted of two or more such offences,
one penalty may be imposed. It must not exceed the total of the maximum penalties that could
be imposed separately: s 4K.

Time for commencement of prosecutions

If no imprisonment or if imprisonment of six months or less is provided — the time for
commencement of prosecution is one year after the commission of the offence. Otherwise
(subject to the particular Act, for example, s 492 of the Migration Act 1958 (Cth)), at any time:
s 15B.

Amendment

The court may make at the hearing any amendments it considers desirable or necessary to enable
the real question in dispute to be determined: s 15C(1). The court cannot amend if injustice
would be caused to the defendant: s 15C(3). Adjournments may be granted and cost orders made
in certain circumstances: s 15C(2).
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[18-080]

[18-060] Commonwealth offences

Challenge regarding jurisdiction

See Sovereign citizens — common arguments, rebuttals and caselaw which is available through
the Magistrates’ Resources page on JIRS.

Sentencing policy

Severity

A court must impose a sentence that is “of a severity appropriate in all the circumstances of the
offence”: s 16A(1). Imprisonment is a sentence of last resort: s 17A(1).

Matters to be taken into account

A court must take the following matters into account where relevant (s 16A(2)):

« the nature and circumstances of the offence

» other offences to be taken into account

e any course of conduct involving the same or similar acts

 the personal circumstances of any victim

 any injury, loss or damage resulting from the offence

e any victim impact statement from a victim who has suffered harm as a result of the offence
 the degree to which the defendant has demonstrated contrition (including making reparation)

 the extent to which the person has failed to comply with any orders or obligations relating
to pre-trial disclosure, or ongoing disclosure, in proceedings relating to the offence

 the fact and timing of a guilty plea, including whether these resulted in any benefit to the
community, victims and witnesses

e co-operation with authorities in respect of the offence or other offences
« the deterrent effect on the person

 the deterrent effect on other persons

 the need for adequate punishment

» the defendant’s character, antecedents, cultural background, age, means and physical or
mental condition

« the prospect of rehabilitation

 the probable effect on the defendant’s family or dependents.

It is not necessary to mention each of these considerations each time sentence is passed for a
Commonwealth offence, although it is advisable to state “I take into account the provisions
of s 16A that are relevant in this matter, namely [indicate matters that have been taken
into account]”, so as to identify those factors that have influenced the court’s reasoning and
conclusions: see RCW v R (No 2) [2014] NSWCCA 190 at [58].

General deterrence must also be taken into account: s 16A(2)(ja); DPP (Cth) v Said Khodor
El Karhani (1990) 21 NSWLR 370. Any sentence currently being served, State or federal, must
also be taken into account: s 16B.
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Discount for guilty plea

Section 16A(2)(g) provides that the fact and timing of a guilty plea, including any resulting
benefit to the community, victims and witnesses can be taken into account. It is desirable,
although not mandatory, to specify the discount given in respect of a guilty plea: Huang aka
Liuv R [2018] NSWCCA 70 at [9].

Reduction for promised co-operation

If a sentence, order or non-parole period is reduced because the offender has undertaken to
co-operate with law enforcement agencies in relation to proceedings (including confiscation
proceedings) for any offence, the court must state the sentence has been reduced for that
reason and state the sentence, order or non-parole period that would otherwise have been fixed:
s 16AC(1)—(2).

It is advisable to state “If you had not co-operated, your sentence would have been ...”.

Taking other offences into account
Other federal or Territory offences (including optional indictable offences) may be taken into
account on sentence, subject to the procedure set out in s 16BA(1):

(a) the offences are listed in a document filed in the court, signed by the DPP and the defendant,
and (a copy) given to the defendant

(b) ifthe prosecutor consents and the court thinks it is proper, the court asks the defendant if he
admits guilt for any or all of the listed offences and wishes to have them taken into account
when he is sentenced for the convicted offence, and

(c) the defendant does admit and agree.

The court cannot take into account any indictable offence it would not have jurisdiction to try:
s 16BA(3A). The effect of this is that the Local Court cannot take into account any strictly
indictable offence included on a s 16BA schedule.

The penalty imposed after taking the other offences into account should not exceed the
maximum available for the offence or offences for which the defendant has been convicted:
s 16BA(4).

Orders for reparation, costs, restitution, etc, can be made in respect of any “listed” offence,
but otherwise no separate penalty can be imposed for such offence: s 16BA(5).

The court must certify on the document filed that those offences have been taken into account:
s 16BA(8).

Explanation of penalty

Recognizances

Before imposing a recognizance, the court must explain to the defendant in language likely to
be understood, the purpose and the effect of the order, the consequences of disobedience, and
that the order may be varied or discharged upon application to the court: ss 19B(2) and 20(2).

Sentences

Where an order is made fixing a non-parole period or recognizance release, the purpose
and consequences of the order must be explained to the defendant in language likely to be
understood: s 16F(1)(2).
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Sentencing options

Last reviewed: November 2024

Sentencing options for federal offences are those specifically set out in Pt IB and those NSW
additional options that are applied by s 20AB. Under s 20AB a sentencing option under NSW
law is available for a person convicted of a federal offence provided it is:

e an option listed in s 20AB(1AA)

e asentencing alternative prescribed by the Crimes Regulations 1990, or
e asentencing option similar to a sentence or order contained in s 20AB(1AA).
In summary, the sentencing options available are as follows:

o dismissal without conviction: s 19B

» discharge without conviction: s 19B

o fine

e conviction and conditional release without passing sentence: s 20(1)(a)
e community correction order as per State legislation: s 20AB

e intensive correction order as per State legislation: s 20AB

» aresidential treatment order: s 20AB

e imprisonment

e reparation orders: s 21B

 fingerprint orders.

(a) Dismissal of charge — s 19B(1)(c)

The provisions of s 19B are similar to s 10 of the Crimes (Sentencing Procedure) Act 1999
(NSW) but, unlike the NSW section, there is no catch all provision that allows a court to take
into account “any other matter that the court thinks proper to consider”. It is desirable to state
on which ground or grounds in s 19B the order is based.

Sample order

| find the offence proved. Because of [the defendant’s age/character/antecedents/health]
[the extent to which the offence was of a trivial nature] [the extent to which the offence was
committed under extenuating circumstances] it is inexpedient to inflict any punishment
and without proceeding to a conviction | dismiss the charge.

(b) Discharge without conviction — s 19B(1)(d)

The term recognizance is used instead of bond.

Good behaviour period

The period of recognizance must not exceed three years: s 19B(1)(d)(i).
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Mandatory explanation

The conditions and consequences of breach, etc, must be explained before imposing a
recognizance: s 19B(2).

Sample order

| find the offence proved. Because of [the defendant’s age/character/antecedents/health]
[the extent to which the offence is of a trivial nature] [the extent to which the offence was
committed under extenuating circumstances] it is [inexpedient to inflict any punishment]
[inexpedient to inflict other than a nominal punishment] [expedient to release this offender
on probation] you are discharged, without proceeding to conviction, upon entering into a
recognizance in the sum of [$ ] on the condition that you be of good behaviour for [up
to three years] and [state any further conditions].

Further conditions

Other conditions may be imposed including conditions for the payment of reparation, costs or
compensation.

Breaches of recognizance

Section 20A(5) provides the power to convict the person for the original offence or take no
action if a s 19B(1) recognizance has been breached. Section 20A(1) requires action for an
alleged breach to be initiated by information laid before a magistrate, upon which the magistrate
may issue a summons or warrant. Therefore, a court cannot purport to “call up” a recognizance
of its own motion.

(c¢) Fine
No orders for default etc need be made.

Single fine for multiple offences

Section 4K permits the imposition of a single fine for multiple offences provided the charges
are against the same Commonwealth provision and are founded on the same facts or form part
of a series of similar offences.

Fine in lieu of imprisonment

Unless a contrary intention appears in the legislation, when an offence is punishable by
imprisonment only, a court may impose a pecuniary penalty, instead of or in addition to, a term
of imprisonment: s 4B(2).

The maximum penalty is calculated by the formula:

term of imprisonment X 5 = maximum penalty units

when: “term of imprisonment” is the maximum term of imprisonment, expressed in months,
by which the offence is punishable.

See s 4AA for the value of a penalty unit. For offences committed on or after 7 November 2024,
a penalty unit is $330. For offences committed on or after 1 July 2023 until 6 November 2024,
a penalty unit is $313; for offences committed on or after 1 January 2023 until 30 June 2023 a
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penalty unit is $275; for offences committed from 1 July 2020 to 31 December 2022, a penalty
unit is $222; for offences committed from 1 July 2017 until 30 June 2020 a penalty unit is $210;
for offences committed from 31 July 2015 until 30 June 2017, a penalty unit is $180.

Fine in lieu of imprisonment for body corporate

Unless a contrary intention appears in the legislation, where an offence is committed by a body
corporate, a court may impose a pecuniary penalty not exceeding five times the maximum
penalty that could be imposed on a natural person convicted of the same offence: s 4B(3).

Means to pay

The defendant’s financial circumstances must be taken into account, in addition to other matters
to be considered: s 16C(1).

Fine, etc, under recognizance

See pecuniary penalty under recognizance below.

(d) Conviction and conditional release on recognizance — s 20(1)(a)

Section 20(1)(a) provides for the conditional release of offenders after conviction, without the
passing of sentence.

Good behaviour period

The period of recognizance must not exceed five years: s 20(1)(a)(1).

Mandatory explanation

The conditions and consequences of breach, etc, must be explained before imposing a
recognizance: s 20(2).

Pecuniary penalty under recognizance

A pecuniary penalty can be imposed as a condition of a recognizance: s 20(1)(a)(iii). It is
important you specify a time for payment of the pecuniary penalty before the recognizance
expires. If the offence carries imprisonment only, the maximum pecuniary penalty under a
recognizance is 60 pu ($19,800): s 20(5)(b)(ii). Costs, reparation or compensation may be
ordered separately or as a condition of the recognizance: s 20(1)(a)(i1)(B).

Do not purport to impose a “fine” (as distinct from a “pecuniary penalty”) as a condition of
a recognizance. The reason for using the term “pecuniary penalty”, is that a fine is a sentence
and a recognizance in this section is imposed without passing sentence.

Sample order

You are convicted. Without my passing sentence, | order that you be released upon
entering into a recognizance in the sum of [$ ] on the condition that you will be of good
behaviour for a period of [up to five years].

[If imposing conditions, add:] In addition, it is a condition of the order that [state any further
conditions].

If you fail to comply with the conditions of the order, further action may be taken against
you. This may require you to return to court [s 20(2)].
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Breach of recognizance

Breach action is commenced by way of information laid before a magistrate upon which the
magistrate may issue a summons or warrant: s 20A. Where a breach is proved the court may:

e impose a pecuniary penalty not exceeding 10 pu
o revoke the order and resentence the offender, or

¢ take no action.

(e) Community Correction Order

The NSW option of a CCO is available as it is listed as a sentencing option in s 20AB(1AA).
See [16-320] Community Correction Order for the conditions that may be made and for the
sample order.

Breach of CCO

There is no power to call up for a breach of a CCO. Action is commenced by way of information
and summons: s 20AC(2). The information must be laid before a magistrate. Where a breach
is proved, the court may:

e impose a pecuniary penalty not exceeding 10 pu
o revoke the order and resentence the offender, or

» take no action: s 20AB(6).

(f) Intensive Correction Order

The NSW option of an ICO is available as it is listed as an additional option under s 20AB(1AA)
and also prescribed by the Regulations. See Sentencing Bench Book at:

e Additional sentencing alternatives: s 20AB at [16-030] Penalties that may be imposed

o Intensive correction orders (ICOs) (alternative to full-time imprisonment) at [3-600]ft,
particularly [3-680] Federal offences.

Breach of ICO

Unlike a breach of an ICO for a NSW offence, which is dealt with by the Parole Authority,
a breach of an ICO for a federal offence is governed by s 20AC and remains with the Local
Court. Action is commenced by information and summons: s 20AC(2). See Breach of CCO,
above, for options.

(g) Sentences of imprisonment

Restrictions on imprisonment

Imprisonment may be imposed for federal offences only if no other sentence is appropriate:
s 17A(1). The reasons that no other sentence is appropriate must be stated and recorded:
s 17A(2).

Restriction on sentence of imprisonment for certain minor offences

Ifa person is convicted of one or more s 17B offences relating to property or money, whose total
value is not more than $2000, and the person has not previously been sentenced to imprisonment
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for any federal, State or Territory offence, imprisonment must not be imposed unless warranted
by exceptional circumstances: s 17B(1). See s 17B(3) for the offences to which this section
applies.

Commonwealth child sex offenders

Since 23 June 2020, s 20(1)(b) requires that a Commonwealth child sex offender (defined
in s 3(1)) serve an actual term of imprisonment unless there are exceptional circumstances:
s 20(1)(b)(i1) and (ii1). “Exceptional circumstances” are not defined. This requirement applies
only to offences committed from 23 June 2020. Section 20(1B) requires a court making a
recognizance release order for such an offence to impose the following conditions:

e supervision and a requirement to obey all reasonable directions
e not travel interstate or overseas without the probation officer’s written permission, and

o undertake treatment or rehabilitation programs as directed.

Further, s 16AAB(2) provides for mandatory minimum sentences which apply to some
Commonwealth child sex offences, which may be dealt with in the Local Court: see Sentencing
Bench Book at [17-790] Mandatory minimum penalties.

Commencement of sentences

State laws relating to commencement of sentences and parole periods apply: s 16E.

Ratio head sentence/non-parole

Unlike NSW, there is no statutory ratio between the head sentence and non-parole period: Hili
v The Queen (2010) 242 CLR 520; Afiouny v R [2017] NSWCCA 23 at [44].

Partial deferment of sentence

When a sentence of imprisonment is imposed, the defendant can be released on a recognizance
forthwith or after having served a specified part of the sentence: s 20(1)(b). The recognizance
is in the same form as s 20(1)(a) and can be subject to conditions. Note the exceptions, above,
which apply if the defendant is being sentenced for a Commonwealth child sex offence.

Cumulative sentences

Generally, federal sentences can be made cumulative on existing State or federal sentences:
s 19. The court must, when imposing the sentence for the relevant federal offence, direct when
that sentence commences, but so:

(a) no federal sentence commences later than the end of the sentences the commencement of
which has already been fixed or the last to end of those sentences; and

(b) if a non-parole period applies in respect of any State or Territory sentences — the
first federal sentence to commence after the end of that non-parole period commences
immediately after the end of the period.

However, a sentence for a Commonwealth child sex offence (or a State or Territory registrable
child sex offence) cannot be concurrent or partly cumulative with a sentence for another offence
unless there are exceptional circumstances (s 19(5)) and the court is satisfied imposing the
sentence in a different manner will still result in a sentence of a severity appropriate in all the
circumstances: s 19(6).

See further the Sentencing Bench Book at [16-040] Sentencing for multiple offences.
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Sentences of six months or less

If a sentence or sentences in aggregate do not exceed six months, a recognizance release order
is not required: s 19AC(3).

Sentences of three years or less

If a sentence (or the aggregate of several concurrent sentences imposed at the one time) does
not exceed three years, the court must fix a single recognizance release order in respect of all
sentences: s 19AC. If the defendant is currently serving a sentence, plus the further sentence
and the unserved balance of sentence does not exceed three years in aggregate, a recognizance
release period must be fixed.

Sentences over three years

If a sentence (or the aggregate sentence if more than one is imposed at the one time) exceeds
three years, the court must fix a single non-parole period: s 19AB(1).

Sentences on prisoner serving federal sentence

If a sentence is imposed which increases the balance of the time to be served by a sentenced
prisoner to more than three years, and the person is not already subject to a non-parole period
or recognizance release order, a single non-parole period must be fixed: s 19AB(2).

Where a person is already subject to a non-parole period: see s 19AD.

Where a person is already subject to a recognizance release order: see s 19AE.

Declining to fix a non-parole period or recognizance release order

If a sentence is not already subject to such an order, the court may decline to make a
recognizance release order or fix a non-parole period, if the person’s antecedents or the
circumstances of the offence make it inappropriate to do so: ss 19AB(3), 19AC(4) and 19AD(2).
Reasons must be given: ss 19AB(4), 19AC(5) and 19AD(5).

Sample orders
Decision to sentence to imprisonment

You are convicted:

I have considered all the alternative sentences available and | am satisfied that no
alternative to full-time imprisonment is appropriate because [provide reasons].

Sentence fixed term

You are convicted and sentenced to imprisonment for a period of [specify period]
commencing on [date]. You are to be released on [date].

If greater than six months, add
| decline to fix a minimum term or recognizance release because [provide reasons].

Recognizance release order (where period of imprisonment to be served)

| order that you be released on [specify release date] after having served [specify period]
on entering into a recognizance in the sum of [$ ] to be of good behaviour for a period
of [up to five years]. The recognizance is further conditioned upon [any extra conditions].
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If you fail to comply with the conditions of the order, further action may be taken against
you. This may require you to return to court. [s 20(2)]

(h) Reparation (compensation)

Reparation for loss or expenses may be ordered on a conviction or order under s 19B: s 21B.
There is no monetary limit on the amount. An order may be made in favour of a person, or the
Commonwealth or a public authority. In instances of the latter, do not make an instalment order
as the Commonwealth will seek to recover the amount as a civil debt.

(i) Fingerprint orders
Section 3ZL(1) provides that the court may order a convicted person attend a police station or

a police officer attend a person in a place of detention, within one month after conviction, to
allow fingerprints and/or photographs to be taken.

Person suffering from mental illness or intellectual disability
Last reviewed: April 2025

Section 20BQ provides that where it appears the defendant is suffering from a mental illness
or an intellectual disability, after considering an outline of the facts or other relevant evidence,
the court may either:

 deal with the matter according to law, or if more appropriate,

e may dismiss the charge and discharge the defendant into the care of a responsible person,
with or without conditions for up to three years; or on condition to attend on another person
or at a place specified for assessment of the defendant’s mental condition, or treatment, or
both, for up to three years;

» or unconditionally.

If an application under s 20BQ is made for an indictable offence the prosecution proposes to
deal with summarily, the defendant’s consent is still required. In cases where consent cannot be
obtained, the matter should be transferred to the District Court for a fitness hearing.

Features of s 20BQ

The test under s 20BQ is a different test to that applied under NSW legislation. While s 12
Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) refers to mental
health impairment and cognitive impairment, s 20BQ refers to mental illness within the meaning
of the civil law of NSW and intellectual disability.

The words “civil law” in s 20BQ directs attention to the meaning of “mental illness” as a
matter of civil law, as opposed to the specific concepts of mental illness in criminal law, and is
not determined solely by reference to laws concerned with involuntary detention, such as the
definition of “mental illness” in s 4 of the Mental Health Act 2007: R v Skapik [2025] NSWCCA
19 at [77]-[79].

The court may inform itself as it thinks fit, but not so as to require the defendant to incriminate
themself: s 20BR. Considerable flexibility is permitted as to how a court determines whether a
person is suffering from a mental illness for the purpose of s 20BQ(1)(a): R v Skapik at [26];
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s 20BR. In DPP (Cth) v Mahamat-Abdelgader [2017] NSWSC 1102, the Court found that strict
compliance with the rules of expert evidence was not required and a conclusion may be based
on the whole of the material and applying common sense: [38]—[39]. Further, in R v Skapik, the
Court observed that an inquiry as to whether a person is suffering from a mental illness for the
purpose of s 20BQ(1)(a) may not necessarily require input from a medical professional: [26].

The Commonwealth provisions leave no room for the operation of the NSW legislation: see
Kelly v Saadat-Talab (2008) 72 NSWLR 305 at [11]. The defendant must be suffering from a
mental illness/intellectual disability at the time of the hearing for the Commonwealth provisions
to apply. A person having an underlying condition, but stable on medication would still be
considered to have a mental illness: see Kelly v Saadat-Talab at [30].

The court may inform itself as it thinks fit, but not so as to require the defendant to incriminate
himself or herself: s 20BR. A magistrate is therefore not required to insist upon strict compliance
with requirements of expert evidence, but may form a conclusion based on the whole of the
material and applying common sense: DPP (Cth) v Mahamat-Abdelgader [2017] NSWSC 1102
at [38]-[39].

The length of an order under s 20BQ can be up to 3 years.
There is no legislative power to take action in the event of a breach of the order.
Such an order acts as a stay of further proceedings for the offence: s 20BQ(2).

The court may also adjourn the proceedings, remand the defendant on bail or make any
other appropriate order: s 20BQ(1)(d). However, the court must not make an order under
ss 19B, 20, generally 20AB or 21B, that is, must not make a recognizance, intensive correction
or reparation order: s 20BQ(3). A residential treatment order is now one of the sentencing
alternatives available under s 20AB, but when a court is dealing with a mentally ill defendant
under s 20BQ, such an order may still be made: s 20BQ(3).

Table of penalties

Last reviewed: November 2024

Crimes Act 1914 (Cth)

Following the introduction of the Criminal Code, many of the offences under the Crimes Act
were repealed. Set out below are the more common offences remaining.

SECTION DESCRIPTION PENALTY (MAX)
35 Give false testimony 60 pu ($19,800) and/or 12 mths
36 Fabricate evidence 60 pu ($19,800) and/or 12 mths
36A Intimidate witness 60 pu ($19,800) and/or 12 mths
42 Conspiracy to obstruct, prevent, pervert or defeat the course of justice 120 pu ($39,600) and/or 2 yrs
47 Escape lawful custody 60 pu ($19,800) and/or 12 mths
85U Obstructing carriage of articles by post 60 pu ($19,800) and/or 12 mths
85W Cause controlled drugs or controlled plants to be carried through post 60 pu ($19,800) and/or 12 mths
89 Trespass on Commonwealth land 10 pu ($3,300)

Note: the dollar value in the table is calculated on the basis of the value of a penalty unit as
at 7 November 2024 ($330). The penalty unit value for offences committed before that date
will be lower.
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Criminal Code offences

The most common offences under the Criminal Code are set out below. The penalties relate
to summary disposal.

SECTION DESCRIPTION PENALTY (MAX)
134.1 Obtain property by deception 120 pu ($39,600) and/or 2 yrs
135.2 Obtain financial advantage 60 pu ($19,800) and/or 12 mths
135.4 Conspiracy to defraud 120 pu ($39,600) and/or 2 yrs
136.1 False/misleading statement in application 60 pu ($19,800) and/or 12 mths
144.1 Forgery 120 pu ($39,600) and/or 2 yrs
145.1 Using forged document 120 pu ($39,600) and/or 2 yrs
148.1 Impersonate Commonwealth public official 60 pu ($19,800) and/or 12 mths
471.1 Theft of articles in post 120 pu ($39,600) and/or 2 yrs
471.12 Using postal service to menace/harass/cause offence 60 pu ($19,800) and/or 12 mths
471.15 Cause explosive, or dangerous or harmful substance, to be carried through 120 pu ($39,600) and/or 2 yrs
post
471.26 Using a postal or similar service to send indecent material to person under 120 pu ($39,600) and/or 2 yrs*
16
474.17 Using telecommunications service to menace/harass/cause offence 60 pu ($19,800) and/or 12 mths
474.25C Using a carriage service to prepare or plan to cause harm to, engage in 120 pu ($39,600) and/or
sexual activity with, or procure for sexual activity, persons under 16 2 yrs*
47427A Using a carriage service to transmit indecent communication to person under 120 pu ($39,600) and/or
16 years of age 2 yrs*
478.1 Unauthorised access to data on Commonwealth computer 60 pu ($19,800) and/or 12 mths
480.5 Dishonestly obtain personal financial information 60 pu ($19,800) and/or 12 mths

Note: the dollar value in the table is calculated on the basis of the value of a penalty unit as
at 7 November 2024 ($330). The penalty unit value for offences committed before that date
will be lower.

Note: Where a penalty is marked with * it is a “Commonwealth child sexual offence”: Crimes
Act 1914, s 3(1). See above at (g) Sentences of imprisonment under Commonwealth child
sex offenders must serve actual term of imprisonment: s 20(1)(b), (1B).

Taxation offences

Note: unless otherwise specified, references to sections in this subdivision are to the Taxation
Administration Act 1953 (Cth).

Overview

Serious taxation offences are prosecuted under Ch 7 of the Criminal Code. Most tax offences
are dealt with under the Taxation Administration Act 1953. Most offences under the Act are
“prescribed taxation offences” which is defined in s 8A as:

» a taxation offence (other than a prescribed offence) that is committed by a natural person
and punishable by a fine and not by imprisonment, or

» a prescribed offence (other than a prescribed offence that the Commissioner has elected
under s 8F(1) or s 8S(1) to treat otherwise than as a prescribed taxation offence) that is
committed by a natural person, or

 ataxation offence that is committed by a corporation.
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The Commissioner may elect to prosecute certain offences for a fine only, or for a fine and
imprisonment: s 8F. Where an election has been made a copy of the election must be filed with
the court where the proceedings were commenced: s 8F(2).

A penalty of up to three times the tax avoided may be imposed for certain offences.

Many matters involve an offence under s 8C of failing to comply with a notice to lodge a tax
return, or failing to submit a business activity statement (BAS). If the return is not lodged, the
court is usually asked to make an order under s 8G for the return to be furnished by a particular
date. A failure to comply with the s 8G order, is itself, an offence: s 8H.

It is important to note:

» the penalties increase if the defendant has been, in the previous five years, convicted of a
relevant offence

 aprior conviction need not be prior in time. The two convictions may take place before the
same court on the same day: s 8B(2).

A prosecution for a taxation offence may be commenced at any time: s 8ZB. Prescribed taxation
offences are summary: ss 8A, 8ZA(3) and (4). Costs to a successful party may be awarded:
s 8ZN.

The prosecution may rely upon a statement contained in the information (an averment) as
prima facie evidence of the matter stated: s 8ZL.

The standard of proof in prescribed taxation offences is beyond reasonable doubt. Sections
13.1 and 13.2 of the Criminal Code, which overrides the Evidence Act 1995 (NSW), provides
that the burden of proof is on the prosecution unless the offence provides for some other
standard.

In some cases an additional pecuniary penalty may be imposed, based upon the amount of
tax avoided: ss 8HA, 8W.

Sentencing principles in taxation offences

For a consideration of the use of s 19B (similar to s 10 Crimes (Sentencing Procedure) Act
1999): see Commissioner of Taxation v Baffsky [2001] NSWCCA 332.

Common features in taxation matters referred to in Commissioner of Taxation v Baffsky and
Viney v Greaves (1987) 48 SASR 169 include:

e need for deterrence

e amount of tax assessed — debt or refund expected

e whether returns have been lodged

 length and reason for delay in lodging returns

o whether failure to comply was due to actions of another
e number of notices issued

o effect of conviction.

If the Australian Taxation Office has levied an administrative penalty, this must be returned to
the defendant when proceedings are commenced. It will be a starting point for any prosecution
penalty: Viahov v Federal Commissioner of Taxation (1993) 26 ATR 49.
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Table of penalties
Last reviewed: November 2024
SECTION DESCRIPTION PENALTY (MAX)
8C Failure to comply with requirements (for example, tax return) 20 pu ($6,600) and s SHA
(a) if convicted in previous 5 yrs of a relevant offence: s 8B 40 pu ($13,200) and
(b) if previously convicted in previous 5 yrs of 2 or more relevant offences: s 8HA
s 8B 50 pu ($16,500) and/or
and Commissioner electing under s 8F(1) to treat offence otherwise than as 12 mths and s 8HA

a prescribed taxation offence.
The defendant can be ordered under s 8G to comply with the
original requirement.

8D Failure to answer questions when attending before Commissioner 20 pu ($6,600) and s SHA
(a) if convicted in previous 5 yrs of a relevant offence: s 8B 40 pu ($13,200) and s SHA

(b) if previously convicted in previous 5 yrs of 2 or more relevant offences: 50 pu ($16,500) and/or

s 8B 12 mths and s 8HA

and Commissioner electing under s 8F(1) to treat offence otherwise than as
a prescribed taxation offence.

The defendant can be ordered under s 8G to comply with the

original requirement.

8H Refusal to comply with order under s 8G 50 pu ($16,500) and/or 12 mths and s SHA
8K False/misleading statement to tax officer 20 pu ($6,600) and s 8W
(a) if previously convicted of a relevant penalty offence: s 8B 40 pu ($13,200) and s 8W
8L Incorrectly keeping records 20 pu ($6,600) and s 8W
(a) if previously convicted of a relevant penalty offence: s 8B 40 pu ($13,200) and s 8W
8N Recklessly making false/misleading statements 30 pu (89,900) and s 8W
(a) if previously convicted of a relevant offence and election 50 pu ($16,500) and/or 12 mths
to treat other than as a prescribed offence: s 8B
8Q Recklessly/incorrectly keeping records etc 30 pu (89,900) and s 8W
(a) if previously convicted of a relevant offence and 50 pu ($16,500) and/or 12 mths

Commissioner elects to treat other than as
a prescribed offence: s 8B

8T Incorrectly keeping records with intention of 50 pu ($16,500) and/or 12 mths

deceiving or misleading

(a) if previously convicted of a relevant offence 100 pu ($33,000) and/or 2 yrs
8U Falsifying or concealing identity with intention of 50 pu ($16,500) and/or 12 mths

deceiving or misleading

(a) if previously convicted of a relevant offence 100 pu ($33,000) and/or 2 yrs
WA Unauthorised requirement that tax file number be quoted 100 pu ($33,000) and/or 2 yrs
EWB Unauthorised recording of tax file number 100 pu ($33,000) and/or 2 yrs
8WC Conducting affairs so as to avoid tax file number requirements 100 pu ($33,000) and/or 2 yrs
8XA Unauthorised access to taxation records 100 pu ($33,000) and/or 2 yrs
8ZF Penalty for corporation convicted of taxation offence 5 times the maximum fine

(other than prescribed offence) if punishable by
imprisonment for natural person

87J(4), (9) Penalty upon conviction for court of summary jurisdiction
for prescribed taxation offence
- natural person $5,000
- corporation $25,000

Note: the dollar value in the table is calculated on the basis of the value of a penalty unit as
at 7 November 2024 ($330). The penalty unit value for offences committed before that date
will be lower.

Social welfare fraud
Last reviewed: November 2024

Most prosecutions are commenced under the Social Security (Administration) Act 1999. The
more serious fraud matters may be commenced under the Criminal Code.
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Depending on the date of the offences, there may still be reliance upon the Crimes Act 1914
and the Social Security Act 1991, which offence provisions have now been repealed.

Offences under the Social Security (Administration) Act are summary — the maximum
penalty is 60 pu ($19,600) and/or 12 months: s 217 Social Security (Administration) Act and
ss 4B, 4H Crimes Act.

The most common charge under the Social Security (Administration) Act is:

SECTION DESCRIPTION
215 Obtain payment not payable

The most common charges under the Criminal Code are:

SECTION DESCRIPTION PENALTY (MAX)

135.1(5) Dishonestly cause a loss — indictable but on 60 pu ($19,600) and/or 12 mths
summary disposal

135.2 Obtain financial advantage — summary 60 pu ($19,600) and/or 12 months

Note: the dollar value in the table is calculated on the basis of the value of a penalty unit as
at 7 November 2024 ($330). The penalty unit value for offences committed before that date
will be lower.

For a discussion of the application of the Criminal Code to an offence under s 135.2: see DPP v
Neamati (Cth) [2007] NSWSC 746. For a discussion of whether an omission can amount to an
offence against s 135.2: see DPP (Cth) v Keating (2013) 248 CLR 459.

Sentencing in social security fraud

Common features in higher court cases include:
e the sum of money involved: R v Hawkins (1989) 45 A Crim R 430

e period of time over which fraud was committed: R v Delcaro (1989) 41 A Crim R 33
» level of sophistication of the fraud: R v Hart [1999] NSWCCA 204

e type of charge and maximum penalty

o general deterrence: R v Purdon (unrep, 27/3/97, NSWCCA)

e delay in bringing proceedings: Winchester v R (1992) 58 A Crim R 345

o plea of guilty: Winchester v R.

Offences involving border controlled drugs, plants and precursors

Expansive legislation directed to offences of exporting and importing into, and trafficking
within Australia of drugs is found in Ch 9, Pt 9.1 of the Criminal Code.

The term prohibited imports, which was used in s 233B(1) Customs Act 1901 (Cth) (rep),
has been replaced by the terms border controlled drugs and border controlled precursors in the
Code. The main offences are under Div 307 where a person imports/exports a substance and is
reckless as to whether the substance is a border controlled drug, plant or precursor. Section 300.5
provides in essence, that it is not necessary for the prosecution to prove the person knew or was
reckless as to the particular identity of the border controlled drug, plant or precursor.
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Money laundering offences

Division 400 Criminal Code contains offences of money laundering which prohibit dealing
with money or other property which is either the proceeds of crime or intended to become
an instrument of crime, and concealing or disguising an attribute of property which is the
proceeds of general crime. While many of the offences are strictly indictable others may
be dealt with summarily, including the offences under s 400.4(2)—(2B), (3)—(3B) relating to
concealing or disguising an attribute of property which is the proceeds of general crime,
and s 400.9(1AA)—(1A) which prohibits dealing with money or other property which may
reasonably be suspected of being proceeds of crime.

Child abuse offences

Chapter 10, Pt 10.5 Div 471 (Subdivs B—C) and Pt 10.6 Div 474 (Subdivs D and F) Criminal
Code contain offences of using postal or telecommunications services for child abuse material.
They prohibit possessing, producing, supplying or obtaining such material through use of postal
or telecommunications services, as well as using these to procure a child to engage in sexual
activity, or to “groom” a child. Child sex offences committed by Australians overseas are in
Ch 8, Div 272 (Subdivs B—C), Div 273 (Subdiv B), Div 273A. Many of these offences are
strictly indictable. Additional offences involving a failure by a Commonwealth officer to report
a child sexual abuse offence (defined in s 273B.1) are in Ch 8, Div 273B. These are indictable
offences which may be prosecuted summarily.

It is good practice to ask the prosecutor whether the court has jurisdiction to hear a
Commonwealth child sex offence given the majority of these offences are strictly indictable.

Customs offences
Last reviewed: November 2024

Offences under the Customs Act 1901 (Cth) include smuggling, importing/exporting prohibited
goods and evasion of duty. Also included are offences under s 233BAA of importing/exporting
“tier 17 goods which include ephedrine, pseudoephedrine and certain performance enhancing
drugs.

Smuggling

Section 233(1)(a) prohibits the smuggling of goods. “Smuggling” is defined as any (or any
attempted) importation, introduction or exportation of goods with intent to defraud the revenue:

s 4(1). The intention to defraud the revenue must be clearly made out: R v Amenores [1980]
2 NSWLR 34.

The effect of the penalty provisions of ss 233AB(1) and 245(4) is that when dealt with
summarily, the following penalties may be imposed:
e For offences where the goods concerned had been entered for home consumption:

— where the court can determine the duty that would have been payable on the smuggled
goods, a penalty not exceeding five times the amount of the duty and not to exceed 200 pu
($66,000), or

— where the court cannot determine the duty that would have been payable on the smuggled
goods, a penalty not exceeding 200 pu ($66,000).

Importing/exporting
Section 233(b) and (c) prohibit the importation and exportation of prohibited imports/exports.
Penalties will vary depending on the nature of the goods.
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The effect of the penalty provisions of ss 233AB(2) and 245(4) is that when dealt with
summarily, the following penalties may be imposed:

o where the court can determine the value of the goods to which the offence relates, a penalty
not exceeding three times the amount of the value of those goods and not to exceed 200 pu
($66,000), or

e where the court cannot determine the value of the goods, a penalty not to exceed 200 pu
($66,000).

Evasion of duty

Section 234(1)(a) provides that a person shall not evade payment of any duty which is payable.
If the duty can be determined, a penalty not exceeding five times the amount of that duty and not
less than two times that amount to a maximum fine of 200 pu ($66,000). If the duty cannot be
determined, the maximum fine is 200 pu ($66,000): s 234(2)(a). Section 234(1)(d) includes the
offence of intentionally making a statement to an officer, reckless as to it being false/misleading.
The penalty is a maximum fine of 100 pu ($33,000) and up to twice the duty payable on the
goods: s 234(3).

In summary matters not punishable by imprisonment, the prosecution may rely on the
averments in the information as prima facie proof of every factual element of an offence except
the intent of the defendant (if that needs to be proved): s 255(1), (4).

Section 263 of the Customs Act gives the court power to award costs to a successful
party independently of the Criminal Procedure Act 1986: Commissioner of Taxation (Cth) v
MacPherson [2000] 1 Qd R 496.

Offences under the Biosecurity Act 2015

Last reviewed: November 2024

Section 185 of the Biosecurity Act 2015 (Cth) details the basic illegal importation offence. The
Criminal Code applies in determining fault elements and onus of proof.

The maximum penalty when determined summarily, is a fine not exceeding 120 pu ($39,600)
or imprisonment not exceeding two years: s 4J(3) Crimes Act 1914.

Offences under the Migration Act 1958

Last reviewed: November 2024

Sections 229, 230 and 232 of the Migration Act 1958 (Cth) deal with the carriage of unlawful
non-citizens in Australia. The offences are summary (maximum penalty 100 pu ($33,000)).

The offence of people smuggling under s 233A may be dealt with summarily (maximum
penalty on summary conviction 2 yrs and/or 120 pu ($39,600)). Aggravated offences of people
smuggling under s 233B (danger of death or serious harm etc.) and s 233C (at least 5 people),
and the aggravated offence concerning false documents and/or false or misleading information
relating to non-citizens (as least 5 people) (s 234A) are strictly indictable (imprisonment for 20
yrs or 2,000 pu, or both). Mandatory minimum penalties apply for offences against ss 233B,
233C and 234A: s 236B.

Otherwise, subject to the above, the offences of supporting people smuggling (s 233D),
making false statements to officers (s 234), concealing or harbouring illegal non-citizens
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(s 233E), and using or possessing another person’s visa (s 236), may be dealt with summarily
if the informant and defendant consent and the court considers it appropriate. The maximum
penalty on summary conviction is 2 years imprisonment and/or a fine of 120 pu ($39,600).

Passport offences
Offences involving foreign travel documents are found in Pt 3 Foreign Passports (Law

Enforcement and Security) Act 2005. Offences involving Australian travel documents are in Pt
4 Australian Passports Act 2005 (Cth).

Offences under the Financial Transaction Reports Act 1988
Last reviewed: November 2024

The Financial Transaction Reports Act 1988 (Cth) provides for the reporting of certain
transactions and imposes certain obligations in relation to cash or bullion. Section 15(1) of
the Financial Transaction Reports Act 1988 requires persons transferring Australian currency
or foreign currency out of Australia or into Australia in an amount not less than A$10,000 in
value to make a report. A breach of the section may be dealt with summarily or on indictment.
Maximum penalty upon summary conviction where the offender is a natural person — a fine not
exceeding 60 pu ($19,600) or imprisonment not exceeding 12 months or both; Body corporate
— fine not exceeding 300 pu ($99,000): s 15(6).

Section 24(2) prohibits the operating of an account in a false name. Maximum penalty upon
summary conviction: Natural person — fine not exceeding 60 pu ($19,600) or imprisonment
not exceeding 12 months or both; Body corporate — fine not exceeding 300 pu ($99,000).

Proceeds of Crime Act 2002
Although some of the offences in the Proceeds of Crime Act 2002 may be dealt with summarily,
these offences usually proceed on indictment.

Following application by an “authorised officer” (defined in s 338), a freezing order under
s 15B(1) may be made against the balance of an account with a financial institution provided
there are reasonable grounds to suspect it:

e is proceeds of an indictable offence (s 15B(1)(b)(1)); or
 is wholly or partly an instrument of a serious offence (s 15B(1)(b)(ii)), and

» the magistrate is satisfied, unless an order is made, there is a risk that the balance will be
reduced so that a person will not be deprived of all or some of such proceeds or such an
instrument: s 15B(1)(c).

The determination under s 15B(1)(b) and (c) need not be based on a finding as to the commission
of a particular offence: s 15B(3).

After a person is convicted of a Commonwealth indictable offence, a magistrate has proceeds
jurisdiction to make a restraining order under s 17, a forfeiture order under s 48, or a pecuniary
penalty order under s 116(1)(b)(1), provided the order relates to the offence: s 335(6).

The civil standard of proof applies with respect to applications made under the Act: s 317(2).
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Bail

Introduction
Last reviewed: October 2024

The Bail Act 2013 commenced on 20 May 2014. For a brief history of the amendments to the
Act since its commencement, and their impetus, and also a discussion of issues associated with
bail applications, see G Brignell and A Jamieson, “Navigating the Bail Act 2013”, Sentencing
Trends & Issues, No 47, Judicial Commission of NSW, 2020 at p 3.

Legislative purpose of the Act —s 3
Last reviewed: October 2024
Concerning the purpose of the Bail Act 2013, s 3(1) provides:

The purpose of this Act is to provide a legislative framework for a decision as to whether a person
who is accused of an offence or is otherwise required to appear before a court should be detained
or released, with or without conditions.

What is bail? —s 7
Last reviewed: October 2024

Bail is defined in s 7 of the Act as “authority to be at liberty for an offence”, subject to limitations
in s 14: s 7(1). Bail can be granted to any person accused of an offence: s 7(2).
Section 14 limits that entitlement in the following manner:

 bail is not met until a person signs a copy of a bail acknowledgment and it is given to a bail
authority and all pre-release requirements for bail (including character acknowledgments
under s 27) are met: s 14(1)

e aperson is not entitled to be at liberty on those occasions the person is required to appear
before a court: s 14(2).

Under s 85(1), a court may also revoke bail when bail security deposited under a bail condition
is no longer intact. The court cannot revoke bail unless the person has been given written notice
(s 85(3)(a)) and 28 days to demonstrate to the court either that the bail is still intact or to arrange
for the deposit of replacement security: s 85(3)(b).

Bail decisions that may be made — s 8

Persons for whom a bail decision may be made
Last reviewed: April 2025

A bail decision may be made in respect of a person accused of an offence: s 8(1). In particular,
the bail decisions which may be made are:

 releasing an offender without bail (s 8(1)(a))
» dispensing with bail (s 8(1)(b))
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» granting bail (with or without conditions (s 8(1)(c)),
o refusing bail (s 8(1)(d)).

Bail decisions may also be made in respect of persons who are not accused of any offence: s 8(3)
and Sch 1 of the Act. This arises in two circumstances. The first is when a person is brought
before the court in proceedings for the administration of sentence, defined in Sch 1 cl 1 as:

e proceedings for a failure to comply with conditions of a community correction order or
conditional release order

e Children’s Court proceedings for failure to comply with good behaviour bonds, probation
orders or outcome plans under the Young Offenders Act 1997

 applications to extend/revoke community service orders for adults and children.

The second is when another Act confers power on a court to make a bail decision: Sch 1 cl 2.
The following are examples:

o persons arrested by warrant for failing to comply with subpoenas or non attendance as
witnesses under the following Acts: Children and Young Persons (Care and Protection) Act
1998, Coroners Act 2009 and the Criminal Procedure Act 1986

e persons arrested under an interstate arrest warrant, s 88 Service and Execution of Process
Act 1992 (Cth).

Note 1. Bail decisions cannot be made if substantive proceedings for an offence have
concluded and no further substantive proceedings are pending: s 8(2).

Note 2. Ifabail decision has been made in relation to specific offences and additional offences
are laid in court, the previous bail does not apply to those offences and is taken to be dispensed
with unless an order is made: s 10(3). The prosecution is responsible for making an application
concerning bail for the additional offences. A similar situation arises if charges are withdrawn
and replaced with other charges. See longi v R [2022] NSWCCA 42 for a practical example.

Note 3. Section 10 enables a court to dispense with bail and s 10(3) identifies those
circumstances when the court is taken to have dispensed with bail for an offence.

Note 4. The Bail Act 2013 does not apply to overseas extradition proceedings: see s 49B
Extradition Act 1988 (Cth).

Note 5. The Bail Act does not apply to those offences in the Criminal Code (Cth) set out in
s 15AA Crimes Act 1914 (Cth), which provides for a presumption against bail for particular
Commonwealth offences or the Commonwealth child sex offences specified ins 15AAA of the
Act (as to the latter see [20-820] below).

Note 6. Section 22C provides a temporary limitation on the grant of bail to a young person
aged 14—17 (inclusive) for a relevant offence (certain motor vehicle theft, break and enter, and
performance crime offences) when on bail for a relevant offence, with repeal on 1 October
2026: s 22C(5) (amended) (see Bail at [38-040]).

Duration of bail — s 12
Last reviewed: October 2024

Once granted, bail is deemed to continue until either it is revoked, or the substantive proceedings
are concluded: s 12(1). For that reason, there is no longer a requirement to order “bail to
continue”.
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Section 6 defines the “conclusion of proceedings” to include:

 disposition of the proceedings

* when a person has been convicted and sentenced for an offence.

Note: Committal for trial or sentence is not the conclusion of proceedings in relation to bail:
s 6(3). Bail continues to operate.

See also Bail on appeal at [20-800].

Bail applications that may be made

Last reviewed: October 2024

Only the following three applications may be made under the Act:

» arelease application — which may be made by the accused under s 49 for bail to be granted
or dispensed with

e a detention application — which may be made by the prosecutor under s 50 for the refusal
or revocation of bail or for the grant of conditional bail, or

e a variation application — which may be made by any “interested person” as set outin s 51
for a variation in bail conditions.

Section 16 sets out the key features of bail decisions and defines:

Conditional release

¢ bail with conditions

Unconditional release

o release without bail
o dispensing with bail

e Dbail without conditions.

Power to hear bail application
Last reviewed: October 2024

The Act contains the following general provisions as to when a court has the power to hear a
bail application:

» proceedings for the offence are pending in that court: s 61

 the court has convicted the person of the offence and an appeal against the conviction or
sentence is pending in another court but the person has not yet made their first appearance
before the other court: s 62

« the application is for the variation of a bail decision made by the court: s 63.
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Section 64 sets out powers specific to the Local Court (which includes where relevant the
Children’s Court and the Drug Court) to hear:

» arelease application or detention application in respect of a person who is (s 64(1)):

— accused of an offence, where the person is brought or appearing before the court, or

— an appellant from a decision of the Local Court to the District Court, Land and
Environment Court or Supreme Court under the Crimes (Appeal and Review) Act 2001,
where the person is not brought or appearing before the court.

» a bail application where a bail decision has been made by an authorised justice or police
officer: s 64(3)

e a variation application where a bail decision has been made by a higher court (although
pursuant to s 57(1), where a higher court has imposed a bail condition that it has directed is
not to be varied, such a condition may only be varied with the consent of the accused and
the prosecutor): s 64(4).

[20-150] Jurisdictional issues and restrictions on the Local Court
Last reviewed: October 2024

The Local Court does not have jurisdiction to hear bail applications where:

(a) a person has made their first appearance before the District or Supreme Courts: s 68(1).
However, this is subject to the following exceptions:

e when a person has been arrested on a warrant or an offence has been remitted to the
Children’s Court or Local Court following proceedings in the District or Supreme
Courts: s 68(2)

Note: This extends to bench warrants issued by Judges of the District and Supreme
Courts: s 312 Criminal Procedure Act 1986.

o when the accused and prosecutor consent to the Local Court hearing a variation
application: s 68(2A)

» when the accused breaches bail conditions imposed/continued in the substantive offence
proceedings by the District or Supreme Courts and is brought before the Children’s
Court or Local Court: s 78. See Enforcement of bail requirements and breaches of
bail conditions at [20-580].

Note: The restrictions on the Local Court’s powers in relation to bail in ss 5970 are
contained in Pt 6 of the Act. Part 6 does not limit the powers of a court under Pts 8
or 9 (which confer powers to vary bail decisions in connection with enforcement and
security requirements and includes s 78): s 60.

(b) a person has appeared before the Supreme Court or Court of Criminal Appeal for a bail
application, although the Local Court can hear a further bail application if:

 the substantive matter is still before the Local Court, and
 the person appears, and

 the court is satisfied special facts or circumstances justify hearing the bail application:
s 69(1).
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Note: This does not prevent the court from hearing a detention application arising from a
failure to comply with bail conditions pursuant to s 78: s 69(3).

(c) ahigher court bail decision directs that bail not be varied. However, in these circumstances
bail may be varied by the Local Court if both parties consent: s 57(1).

Bail decision on first appearance upon court’s own motion — s 53
Last reviewed: October 2024

A court may, of its own motion, grant bail to a person on the first appearance even if a release
application is not made. This power is discretionary and is only to be exercised to benefit the
accused: s 53(2). However, this does not apply to show cause offences unless a bail application
is made: s 53(4).

Under the Bail Regulation 2021, a release or variation application may be made orally by
an accused: cll 16 and 20.

Note: this provision may be utilised where a self-represented person appears in custody. The
court may take into account the nature of the charge, the reasons outlined by a police officer or
authorised justice for refusing bail, and the presentation of the accused before the court.

Deferral of bail decision due to intoxication — s 56
Last reviewed: October 2024

The court may defer making a bail decision where the person is intoxicated: s 56(1). Section 4
defines an intoxicated person as someone who “appears to be seriously affected by alcohol or
another drug or a combination of drugs”.

A court may adjourn the proceedings for no longer than 24 hours. In that circumstance, the
court is to issue a warrant remanding the person to a correctional centre or other place of security
until further hearing of the matter: s 56(2).

Note: It is suggested confirmation is sought with the relevant custody authority on the record
that it has been appropriately investigated that the person’s presentation as “intoxicated” is not
due to possible medical reasons.

Applications to be dealt with expeditiously
Last reviewed: October 2024

Section 71 requires a bail application to be dealt with “as soon as reasonably practicable”.

An application by an accused on their first appearance for a release or variation application
in the substantive proceedings for an offence must be heard: s 72(1).

A court is not to decline to hear the application because notice has not been given to the
prosecutor, but may adjourn the hearing in order to enable notice to be given to the prosecutor
if this has not occurred and the court considers it necessary in the interests of justice: s 72(2).

Persons arrested for extradition proceedings or extradited persons
Last reviewed: October 2024

Bail for persons subject to extradition proceedings must also be heard as expeditiously as
possible: see further, [46-020] and [46-060] in relation to interstate extradition; [46-100] in
relation to overseas extradition and [46-160] in relation to extradition to New Zealand.
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Note: Where a written application is received from a person in custody for a release application
to be listed prior to the next adjourned date, the following should be considered:

 the length of time the application may take
e notice is required for other parties

« the availability of the parties

» available court dates and other listings

o persons in custody should take priority over other listings.

Practical application of the Bail Act

Last reviewed: October 2024

Rules of evidence do not apply to bail proceedings — s 31
Last reviewed: October 2024

When exercising a function in relation to bail (except criminal proceedings for failure to appear
or forfeiture of security proceedings: s 31(2)) the court may:

take into account any evidence or information that the bail authority considers credible or
trustworthy in the circumstances and is not bound by the principles or rules of law regarding the
admission of evidence: s 31(1).

Standard of proof in bail proceedings — s 32

Last reviewed: October 2024

The test to be applied in bail decisions is on the balance of probabilities: s 32(1). However, this
test does not apply to proceedings for an offence relating to bail: s 32(2).

Test to be applied

Last reviewed: December 2024

The test for a bail decision is a two-stage process:

Step 1.

(a) certain serious offences under Pt 3 Div 1A — “Show cause requirement”, or

(b) terrorism-related offences, and bail following conviction — “Special or exceptional
circumstances test” — ss 22A, 22B.

Step 2. The unacceptable risk test (for all offences) under Pt 3, Div 2.

The two steps must not be conflated. Determination of the unacceptable risk test is not
determinative of the show cause test: DPP v Tikomaimaleya [2015] NSWCA 83 at [25].

Step 1(a) “Show cause” offences
A bail authority must determine if the person is charged with a “show cause” offence. If yes,
the Flow Chart 1 from s 16 applies.

Note: If there is a dispute as to whether the offence is a show cause offence, the onus is on the
prosecution to establish the criteria under s 16B.
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Flow Chart 1: the statutory flow chart for the show cause requirement in s 16

Has the accused person shown
cause why his or her detention is not
justified?

I
L !

Yes No

! !

Apply unacceptable
risk test in Flow Chart 2

Refuse bail

Note 1. Ifapersonis charged with an offence that is not a show cause offence, the bail authority
determines bail in accordance with Flow Chart 2 in s 16, the unacceptable risk test
(see Step 2 below).

Note 2. The show cause requirement does not apply to a person under 18 years of age at the
time of the offence: s 16A(3).

The “show cause” requirement was described in the Second Reading Speech of the Bail
Amendment Bill 2014 (see [20-000] above):

Division 1A introduces a “show cause” requirement for certain offences. New section 16A
provides that for show cause offences bail must be refused unless the accused shows cause where
his or her detention is not justified. This shift of onus is an important change.

Section 16A(1) provides that, with regard to a “show cause” offence, a bail authority must
refuse bail unless the accused shows cause why their detention is not justified. In making this
determination, the bail authority must consider all the evidence or information the bail authority
considers credible or trustworthy in the circumstances: s 31(1); DPP v Tikomaimaleya [2015]
NSWCA 83 at [25]. Moukhallaletti v DPP [2016] NSWCCA 314 at [50]-[56] outlines the
basic principles applying to a determination of whether an applicant has shown cause that their
detention is not justified.

The Act does not specify, and provides little guidance of, what will satisfy the “show
cause” test. Nor does consideration of what might have satisfied the show cause test in an
individual case assist since bail decisions of single judges of the Supreme Court are often not of
precedential value and are no more than the view taken by the judge in the circumstances of the
particular case: DPP v Zaiter [2016] NSWCCA 247 at [30], [33]. In “Navigating the Bail Act
20137, these limitations were acknowledged but the discussion at pp 12—14 at least provides
examples of what may satisfy the show cause requirement and demonstrates the complexities
that may arise from the interplay of various factors.

Note: Nothing in s 28B, which relates to an electronic monitoring requirement for a “serious
domestic violence offence” (which is a show cause offence: s 16B(1)(cl)), requires or permits
a bail authority to be satisfied the accused’s detention is not justified, or that there is no
unacceptable risk, on the basis a bail condition with an electronic monitoring requirement may
be imposed: s 28B(3)(b).
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If the accused can show cause, then the bail authority must apply the unacceptable risk test:
s 16A(2). Section 16B exhaustively lists “show cause” offences. The list includes:

 an offence punishable by imprisonment for life: s 16B(1)(a)

» aserious indictable offence that involves an intent to have sexual intercourse with a person
under 16 years old by a person aged 18 years or older: s 16B(1)(b)(i), (i1)

 aserious personal violence offence as defined in s 16B(3), or an offence involving wounding
or the infliction of grievous bodily harm, if the accused has previously been convicted of a
serious personal violence offence: s 16B(1)(c)

» a serious domestic violence offence as defined in s 4(1), which includes an offence under
Pt 3 Crimes Act 1900, committed against an intimate partner, with a maximum penalty of
14 years imprisonment or more: s 16B(1)(c1) (see Lawcodes list of Pt 3 Crimes Act offences
with a maximum penalty of 14 years imprisonment or more)

e acoercive control offence under s 54D Crimes Act: s 16B(1)(c2)

» certain serious indictable offences under Pts 3 or 3A Crimes Act or under the Firearms Act
1996 involving the use of a firearm, indictable offences involving the unlawful possession
of a pistol or prohibited firearm in a public place, or serious indictable offences in the
Firearms Act involving the acquisition, supply, manufacture or giving possession of a
pistol or prohibited firearm or a firearm part that relates solely to a prohibited firearm:

s 16B(1)(d)(), (i), (iii)
 aserious indictable or indictable offences involving a military style weapon under Pts 3 or
3A Crimes Act 1900 or under the Weapons Prohibition Act 1998: s 16B(1)(e)(1), (ii), (iii)

e an offence under the Drug Misuse and Trafficking Act 1985 that involves a commercial
quantity of a prohibited drug or plant: s 16B(1)(f)

¢ an offence under Pt 9.1 of the Commonwealth Criminal Code that involves a commercial
quantity of a serious drug: s 16B(1)(g)

» a serious indictable offence that is committed by an accused while on bail or parole — in
either case, whether granted in NSW or another jurisdiction: s 16B(1)(h)(1), (i1)

e an indictable offence or an offence concerning compliance with a supervision order:
s 16B(1)(1)

» aserious indictable offence of attempting to commit an offence mentioned in s 16B(1)(j)

» aserious indictable offence (however described) of assisting, aiding, abetting, counselling,
procuring, soliciting, being an accessory to, encouraging, inciting or conspiring to commit
an offence mentioned elsewhere in this section: s 16B(1)(k).

e a serious indictable offence committed where the person is the subject of a warrant
authorising his or her arrest under the Bail Act, Pt 7 of the Crimes (Administration
of Sentences) Act 1999, the Criminal Procedure Act 1986, or the Crimes (Sentencing
Procedure) Act 1999: s 16B(1)(1).

A “serious indictable offence” is defined in s 4 Crimes Act 1900 to mean “an indictable
offence that is punishable by imprisonment for life or for a term of 5 years or more”. This
definition includes offences such as larceny and most dishonesty offences. It also includes
assault occasioning actual bodily harm (s 59 Crimes Act) and stalking/intimidation (s 13 Crimes
(Domestic and Personal Violence) Act 2007).
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Note: If a show cause offence is also an offence to which s 22A or s 22B applies, then the
special or exceptional circumstances test applies: ss 22A(2), 22B(2) (see step 1(b) below).

Unless a person shows cause why their detention is not justified, bail must be refused in
accordance with s 16A(1).

Step 1(b) Terrorism related offences, and bail following conviction

Section 22A(1): Terrorism related offences Section 22B(1): Bail following conviction

Unless exceptional circumstances exist, a bail authority Unless special or exceptional circumstances exist, a
must refuse bail where an accused is charged with: bail authority must refuse bail, or not grant/dispense
(a) a terrorism offence under s 310J of the Crimes Act With bail, where a bail application is made during the

1900. or period following conviction but before sentence for an

] ) offence/s for which the accused will be sentenced to
(b) any other offence for which a custodial sentence fy||-time imprisonment.

may be imposed, if the bail authority is satisfied the
accused:

() has previously been charged with a
Commonwealth terrorism offence or a s 310J
offence and the proceedings relating to the
offence have not concluded, or

(i) has previously been convicted of a
Commonwealth terrorism offence or a s 310J
offence, or

(iii) is the subject of a control order made under
Pt 5.3 of the Commonwealth Criminal Code.

Note: A “Commonwealth terrorism offence” is an
offence defined as a terrorism offence under the
Crimes Act 1914 (Cth). Section 15AA of the Crimes
Act 1914 which provides for a presumption against
bail, applies to Commonwealth terrorism offences.

If the offence charged is also a show cause offence, the special or exceptional circumstances test
applies instead of the show cause test: ss 22A(2), 22B(2). If special or exceptional circumstances
are established, the unacceptable risk test then applies: ss 22A(3), 22B(3). Note the additional
reference to “special” in s 22B.

“Special or exceptional circumstances” — meaning

The exceptional circumstances test was described in the Second Reading Speech of the Bail
Amendment Bill 2015, introducing s 22A, as follows:

The new test provides for a higher threshold than the existing show cause test so that bail will be
granted only when the circumstances are exceptional. A similar test applies under section 15AA
of the Commonwealth Crimes Act 1914 so that bail must not be granted for a Commonwealth
terrorism offence unless exceptional circumstances exist to justify bail. While the new test will be
applied on a case-by-case basis, New South Wales courts may find guidance in decisions under
the Commonwealth provision.

Judge Harrison discussed the meaning of “exceptional circumstances” in connection with
s 15AA in R v Naizmand [2016] NSWSC 836 at [8]-[13]; see also R v NK [2016] NSWSC 498
at[26]—-[28]. Whether special or exceptional circumstances exist is to be assessed independently
of whether there is an unacceptable risk referred to in s 19(2), although whether there is an
unacceptable risk must nevertheless be considered by reason of's 22(3): McGlone v DPP (Cth)
[2019] NSWCCA 99. In NK, Hall J observed that the phrase “admits to a degree of flexibility”:
[31].
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In the context of a bail application under s 22B, “special or exceptional circumstances” should
be given the same meaning as in s 22(1) (concerning bail where an appeal is pending in the
Court of Criminal Appeal) unless there is reason not to do so, and are to be determined on a
case-by-case basis: DPP v Van Gestel (2022) 109 NSWLR 136 at [50], [52]; also see El Hilli v
R[2015] NSWCCA 146. It is a question of fact to be determined on the balance of probabilities,
with the onus falling on the convicted person: DPP v Van Gestel, above, at [20]-[22]; s 32(1).

Factors found to constitute exceptional circumstances in the context of a bail application
have been:

» the youth of an accused: NK at [34], [40]
o the strength of the Crown case (where that may be sensibly assessed)
 the question of delay to committal and/or trial

 principles of parity (insofar as they are applicable to a bail application): DPP v Cozz (2005)
12 VR 211 at [22].

Special or exceptional circumstances under s 22B may be demonstrated:

 if the time the accused has presently served will not, or might not, be less than the sentence
that might be imposed on them: R v ET [2022] NSWSC 905 at [6]

e Dby the accused’s diagnosis with a serious medical condition: DPP v Duncan [2022] NSWSC
927 at [49]-[50].

Note: El Hilli v R, above, at [15]-[29] discusses “special and exceptional circumstances”
in respect of the operation of s 22.

“Will be sentenced to imprisonment” — meaning

Under s 22B(1), a court will be satisfied an accused will be sentenced to full-time
imprisonment if it is “realistically inevitable”. Absolute certainty is not required: DPP v
Van Gestel at [43]-[44]; see also DPP v Day [2022] NSWCCA 173 at [20], [23]. Even if
an alternative to full-time imprisonment is lawfully available, a court may be satisfied to
the degree required if, on the materials presented, no sentence other than one of full-time
imprisonment could realistically be imposed: DPP v Van Gestel at [46]-[47]. Proof on the
balance of probabilities is not required as the assessment is an evaluative judgment of a future
event, not a finding of fact: DPP v Van Gestel at [13]-[19].

In making the assessment, the court will have regard to: the offence(s) for which the offender
was convicted, applicable sentencing laws and principles; the materials and submissions
relevant to the future disposition of the sentence presented to the court as the bail authority; and
that the application is not a pseudo or abridged sentencing hearing: DPP v Van Gestel at [45].

The operation of s 22B in respect of young persons and the Children’s Court is discussed in
Rv LM [2022] NSWSC 987 at [15]-[19].

Step 2

If a person charged does show cause, establishes exceptional circumstances exist, or if they are
not charged with a show cause offence, the unacceptable risk test applies. See Flow Chart 2
from s 16 (below):
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Flow Chart 2: the statutory flow chart for bail decisions — s 16(3)

Does the accused person present an
unacceptable risk (taking into account
the section 18 matters, including
section 18(1)(p))?

]
| !

Yes No
Refuse bail Are there any conditions that
must be imposed to address

any bail concerns in
accordance with section 20A7?

I
! !

Yes ‘ No
Conditional release ‘ Unconditional release

The unacceptable risk test, contained in Pt 3, Div 2, applies to all offences. A bail authority
must assess any bail concerns associated with the accused (ss 17 and 18) and, on the basis of that
assessment, determine whether the accused is an unacceptable risk (s 19). If the bail authority
is satisfied the person is an unacceptable risk, bail must be refused: s 19(1).

A bail concern is defined in s 17(2) to mean that a bail authority has a concern that the
accused, if released from custody, will:

(a) fail to appear at any proceedings for the offence, or
(b) commit a serious offence, or
(c) endanger the safety of victims, individuals or the community, or

(d) interfere with witnesses or evidence.

In making an assessment of a bail concern under s 17 a bail authority is to consider only the
matters listed in s 18(1). An exhaustive list of criteria includes the following:

» the accused’s background (including criminal history, circumstances and community ties):
s 18(1)(a)

 the nature and seriousness of the offence: s 18(1)(b)
o the strength of the prosecution cases: s 18(1)(c)
o whether the accused has a history of violence: s 18(1)(d)

o the accused’s behaviour which may constitute domestic abuse under s 6A(2) Crimes
(Domestic and Personal Violence) Act 2007: s 18(1)(d1)

e whether the accused has previously committed a serious offence while on bail: s 18(1)(e)

e the accused’s history of compliance or non-compliance with bail acknowledgments,
bail conditions, apprehended violence orders, parole orders, good behaviour bonds,
intensive correction orders, home detention orders, community service orders, community
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correction orders, conditional release orders, non-association and place restriction orders
and supervision orders (s 18(1)(f)), and where a breach of bail is alleged, any warnings
issued by police or bail authorities regarding non-compliance with bail acknowledgments
or conditions (s 18(1)(f1))

o whether the accused has any criminal associations: s 18(1)(g)
 the length of time the accused is likely to spend in custody if bail is refused: s 18(1)(h)

» likelihood of a custodial sentence being imposed if the accused is convicted of the offence:
s 18(1)(1)

e if convicted but not sentenced the likelihood of a custodial sentence being imposed:
s 18(1)(i1)

« whether the appeal against conviction or sentence pending before a court has a reasonably
arguable prospect of success: s 18(1)(j)

» any special vulnerability or needs the accused has including being an Aboriginal or Torres
Strait Islander or because of youth or having a cognitive or mental health impairment:
s 18(1)(k)

» the accused’s need to be free to prepare for his or her appearance in court or to obtain legal
advice: s 18(1)(1)

» the accused’s need to be free for any other lawful reason: s 18(1)(m)

 the conduct of the accused towards any victim of the offence or any family member after
the offence: s 18(1)(n)

 for a serious offence or a domestic violence offence (see s 4(1)) against an intimate partner,
the view of any victim or any family member of the victim (if available) in assessing if the
accused could endanger the safety of victims, individuals or the community: s 18(1)(0)

« the bail conditions that could be reasonably imposed to address bail concerns: s 18(1)(p).

» whether the accused has any associations with a terrorist organisation (within the meaning
of Div 102 Pt 5.3 of the Commonwealth Criminal Code): s 18(1)(q)

o whether the accused has made statements or carried out activities advocating support for
terrorist acts or violent extremism: s 18(1)(r)

o whether the accused has any associations or affiliations with any persons or groups
advocating support for terrorist acts or violent extremism: s 18(1)(s).

Note: Nothing in s 28B, which relates to an electronic monitoring requirement for a “serious
domestic violence offence” (which is a show cause offence: s 16B(1)(c1)), requires or permits
a bail authority to be satisfied the accused’s detention is not justified, or that there is no
unacceptable risk, on the basis a bail condition with an electronic monitoring requirement may
be imposed: s 28B(3)(b).

Section 18(2) provides a list of matters that are to be considered in deciding the seriousness of
an offence but the matters that can be considered are not limited. The following are expressly
listed in s 18(2):

o whether the offence is of a sexual or violent nature

» whether the offence involves the possession or use of an offensive weapon or instrument
within the meaning of the Crimes Act 1900
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« the likely effect of the offence on any victim and on the community generally

« the number of offences likely to be committed or for which the person has been granted bail
or released on parole.

Section 19(1) provides that if, after making an assessment of any bail concerns, including what
bail conditions may be imposed, the bail authority is satisfied that there is an unacceptable risk
of all or any of the four criteria listed in s 19(2), bail must be refused.

That an accused has shown cause under s 16A that his or her detention is not justified is not
relevant to a determination of whether there is an unacceptable risk: s 19(3).
Offences carrying a right to release — s 21

Under s 21(1), the court may make only the following bail decisions for offences with a right
of release:

 to release the person without bail
o dispense with bail, or

o grant bail (with or without conditions).

Division 2 of the Act (Unacceptable risk test — all offences) applies to right to release offences
subject to s 21(1): s 21(5). Section 19(4) provides that bail cannot be refused for an offence for
which there is a right to release.

A right to release applies to (s 21(2)):

» fine-only offences

o offences under the Summary Offences Act 1988, other than the following “excluded
offences” listed under s 21(3):

obscene exposure (s 5), if the person has previously been convicted of an offence under
that section

— violent disorder (s 11A), if the person has previously been convicted of an offence under
that section or a “personal violence offence” as defined in s 4, Crimes (Domestic and
Personal Violence) Act 2007

— custody of an offensive implement (s 11B), if the person has previously been convicted
of an offence under that section or a personal violence offence

— custody or use of a laser pointer in a public place (s 11FA), and
— loitering by a convicted sexual offender near premises frequented by children (s 11G):

» an offence that is being dealt with by way of a youth justice conference under Pt 5 Young
Offenders Act 1997.

Note: A right to release no longer applies to an offence where an accused has previously failed
to comply with a bail acknowledgment or a bail condition forming part of a bail decision for the
offence: s 21(4). A court before which a person appears, or is brought following non-compliance
with a bail acknowledgment or bail condition, may refuse or revoke bail even where the offence
is one for which there is a right of release, and there ceases to be a right of release if bail is
revoked.
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Reasons to be recorded
Last reviewed: October 2024

Section 38 requires that the reasons for refusing bail or imposing bail conditions be recorded,
as follows:

 ifbail is refused, record the reasons for refusing bail, including (if bail was refused, because
of an unacceptable risk) the unacceptable risk or risks identified: s 38(1). A person who is
bail refused must, as soon as practicable, be given a written notice setting out the “terms
of the decision” and information regarding the review or variation of the decision required
by the regulations: s 34

e if imposing bail conditions, record why unconditional bail was not granted and the bail
concern or concerns identified for imposing bail conditions: s 38(2)

 ifasecurity or character condition is imposed, include the reasons for imposing any security
requirement or requiring any character acknowledgments: s 38(3)

» ifanaccused has requested certain bail conditions and the court impose different conditions,
record the reasons for doing so: s 38(4).

Procedure for conditional release
Last reviewed: October 2024

Section 20 provides, subject to Pt 3 Div 1A and Div 2A, that if there are no unacceptable risks
with respect to an accused, the bail authority must:

o grant bail (with or without conditions)
 release the person without bail, or
» dispense with bail.

General rules for bail conditions — s 20A
Last reviewed: June 2025

Bail conditions can only be imposed if a bail authority is satisfied that there are identified bail
concerns: s 20A(1).

Bail conditions may be imposed but only if the court is satisfied of the following under
s 20A(2):

e The condition is reasonably necessary to address a bail concern (s 20A(2)(a)), and
e The condition is reasonable and proportionate of the offence (s 20A(2)(b)), and
e The condition is appropriate to the bail concern identified (s 20A(2)(c)), and

e The condition is no more onerous than necessary to address the bail concern identified
(s 20A(2)(d)), and

» It is reasonably practicable for the accused to comply with the condition (s 20A(2)(e)), and

o There are reasonable grounds to believe that the condition is likely to be complied with by
the accused (s 20A(2)(1)).

Note: A security requirement can only be imposed to address a bail concern of the person
failing to appear. If that bail concern has not been identified, a security requirement cannot be
imposed: s 26(5).

Note: Nothing in s 28B, which relates to an electronic monitoring requirement for a “serious
domestic violence offence” (which is a show cause offence: s 16B(1)(c1)), requires or permits
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a bail authority to be satisfied the accused’s detention is not justified, or that there is no
unacceptable risk, on the basis a bail condition with an electronic monitoring requirement may
be imposed: s 28B(3)(b).

Note: Section 11 Crimes (Sentencing Procedure) Act 1999 provides for deferral of sentence for
rehabilitation or other purpose upon a grant or dispensation of bail: see Sentencing Bench Book
at [5-400]. Alcohol and other drug treatment is available through publicly funded and private
services across NSW. When considering bail to complete a rehabilitation program, the court
may wish to have regard to the proposed rehabilitation centre and its program. See Diversionary
programs on JIRS; and About alcohol and other drug treatment and Withdrawal management
and residential rehabilitation services (NSW Health).

Table 1. Bail conditions that can be imposed
Description When available
Conduct A requirement that the accused do or When necessary to address a bail concern.

requirement: s 25 refrain from doing anything (other than to
provide security for compliance with a balil

acknowledgment).

For example, a place restriction, or not to
contact or approach certain persons, or not
to drink alcohol.

Security requirement:
S 26

A requirement that security be provided by
the accused, or an acceptable person/s for
compliance with a bail acknowledgment.
This is a form of pre-release requirement:
see Pre-release requirement: s 29.

Only for the purpose of addressing a bail
concern that the person will fail to appear,
and only where that purpose is not likely
to be achieved by one or more conduct
requirements.

Such a condition may include:

» an agreement to forfeit a specified
amount of money if the accused fails to
appear

» the deposit of a specified sum of money
or other acceptable security with the
court with an agreement that it be
forfeited if the accused fails to appear.

The court is to determine what amounts to
“acceptable security”: s 26(4).

Character
acknowledgment:
s 27

Accommodation
requirement: s 28

An acknowledgment given by an acceptable
person to the effect that they are acquainted
with the accused and regard the accused as
a responsible person who is likely to comply
with their bail acknowledgment.

The court is to determine what person/s
or class/description of persons is an
“acceptable person”: (s 27(3)).

A requirement that suitable accommodation
arrangements be made for the accused
before their release on bail. This is a form of
pre-release requirement: see Pre-release
requirement: s 29.

An accommodation requirement is complied
with when the court is informed by an
appropriate government representative that
suitable accommodation has been secured:
s 29(4).

Only where the purpose for imposing is
not likely to be achieved by one or more
conduct requirements: (s 27(4)).

Only available where the person is a child
or to enable the person to enter residential
rehabilitation or where otherwise authorised
by the regulations: s 28(3).

Note: This condition cannot be imposed by
a police officer.

Once imposed, a court must re-list the
matter every two days, until the condition is
met: s 28(4).
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Accompaniment
requirement: s 28A

Electronic monitoring
requirement (for
serious domestic
violence offences
only): s 28B

Pre-release
requirement: s 29

Description

A requirement that the accused be released
into the care or company of another
specified person or class of persons. This
is a form of pre-release requirement: see
Pre-release requirement: s 29.

An accompaniment requirement is complied
with when the specified person or class

of persons is present at the place from
which the accused is to be released for the
purpose of accompanying them: s 29(4A).

A requirement that the accused person be
subject to electronic monitoring.

If an electronic monitoring requirement
is imposed, the accused must remain
in custody until fitted with an electronic
monitoring device: s 28B(2A).

See Bail Regulation 2021, Pt 4, Div 4 for
supervision, monitoring and enforcement
matters including notice requirements.

A condition that must be complied with
before the accused is released on bail. This
may only be either:

» aconduct requirement that the person
surrender their passport

e a security requirement

e an accommodation requirement

e arequirement that one or more character
acknowledgments be provided, or

e an accompaniment requirement.

Upon compliance with a pre-release
requirement (as set out in s 29 or the
regulations), the accused is entitled to
be released without any rehearing of the
matter: s 29(5).

When available
When necessary to address a bail concern.

An electronic monitoring condition must be
imposed if a person is granted bail for a
serious domestic violence offence, unless
sufficient reasons exist, in the interests of
justice, to justify not imposing the condition:
s 28B(1), (2). A bail condition requiring
electronic monitoring may not be imposed
for any other offences: s 30A.

Note: Electronic monitoring under s 28B
must be conducted by the Commissioner of
Corrective Services only: s 28B(2A).
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Description When available
Enforcement A condition imposed for the purpose of Only where considered reasonable and
condition: s 30 monitoring or enforcing compliance with necessary, having regard to:

another bail condition (the underlying
bail condition) that requires the person
to comply while on bail with one or more

specified police directions given for that
purpose. « the likelihood/ risk of the person

committing further offences while on balil

« the person'’s history (including their
criminal history, particularly any serious
offences or a large number of offences)

This condition can only be imposed by

a court and only following an application  the extent to which compliance with
by the prosecutor. For example, where a any direction/s by the person may
person has a bail condition not to consume unreasonably affect another person.

alcohol, an enforcement condition may be i ) N
imposed that the person be breath tested by The general requirements of bail conditions
a police officer at certain times/places. set out in s 20A do not apply to enforcement

. . conditions: s 20A(3).
An enforcement condition must specify

(s 30(4)):

 the kinds of directions that may be given
to the person while at liberty on bail

« the circumstances in which each kind of
direction may be

given (so as to ensure compliance with
the condition is not unduly onerous)

 the underlying bail condition/s for which
each direction may be given.

Procedure where bail is refused
Last reviewed: October 2024

Bail can only be refused where the court is:

 satisfied that cause has not been shown (s 16A(1) — where the relevant offence is a show
cause offence), or

» not satisfied that exceptional circumstances exist (s 22A(1) — where the relevant offence
is a terrorism-related offence), or

» following an assessment of bail concerns, that there is an unacceptable risk: s 19(1).

When bail is refused, the court must:

» immediately record the reasons for refusing bail, including (if bail was refused because of
an unacceptable risk) the unacceptable risk or risks identified: s 38(1)

e give, as soon as practicable, a written notice setting out the “terms of the decision” to the
person who is bail refused: s 34(1).

A court has a discretion to refuse bail when an accused is brought before the court on a first
appearance and no bail decision has been made or bail refused and no bail application has been
made: s 54.

Limitations on the length of adjournment where bail is refused — s 41
Last reviewed: October 2024

Unless a person who is bail refused consents, a magistrate may only adjourn the matter for a
period of not more than 8 clear days.
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The following exceptions to this requirement are set out in s 41(2):

 the person is in custody for some other offence, and
« the court is satisfied there are reasonable grounds for a longer period of adjournment, and

» the person would be in custody for the other offence for the balance of the longer period.

In Ahmad v DPP [2017] NSWSC 90 at [27]-[29], Campbell J expressed doubt as to whether
strict compliance with the 8 day adjournment period was essential.

Multiple applications for release following a decision to refuse bail — s 74
Last reviewed: October 2024

A further release application is not permitted unless there are grounds to make another
application. The following grounds are set out in s 74(3):

» the person was not legally represented when the previous application was dealt with and
now has legal representation, or

» material information relevant to the grant of bail is to be presented in the application that
was not presented to the court in the previous application, or

e circumstances relevant to the grant of bail have changed since the previous application was
made, or

» the person is a child and the previous application was made on a first appearance for the
offence.

A further detention application is not permitted unless there is new material information to be
presented to the court, or circumstances relevant to the grant of bail have changed: s 74(4).

Note: Changes to the Bail Act are not a change of circumstances pursuant to s 74(3)(c) or (4)(b).
See Sch 3 cll 9(2) and 13.

What may amount to a change of circumstances in an individual case is likely to vary from case
to case; it is a question of fact and degree: R v BNS [2016] NSWSC 350 at [45].

Discretionary grounds to refuse to hear a bail application — s 73
Last reviewed: October 2024

The court may refuse to hear a bail application if satistied:

« that it is frivolous or vexatious (s 73(1)(a)), or

it is without substance or otherwise has no reasonable prospect of success: s 73(1)(b).

However, these discretionary grounds do not apply to a release or variation application made
by an accused on a first appearance in proceedings for the offence: s 73(3).

Procedure for fresh application — s 75
Last reviewed: October 2024

Any bail application heard by the court is to be dealt with as a new hearing. Evidence or
information at the new hearing may be given in addition to, or in substitution for, that which
was given in relation to an earlier bail decision: s 75.
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Procedures following a grant of bail

Last reviewed: October 2024

Procedure if accused granted bail but remains in custody

Last reviewed: October 2024

If an accused who has been granted bail remains in custody because a bail condition(s) cannot
be met, the manager of the correctional centre or officer in charge of the police station must
notify the court in writing within 8 days of the person being received into custody: s 42.

On receipt of a notice, the magistrate will inform the registrar of the court of what action, if
any, is to be taken. Ordinarily, the case should be relisted and the parties notified. Under s 55,
the court has the power to conduct a hearing to vary bail conditions without an application,
which may occur on the court’s own motion (or at the request of the accused or a police officer).
This is regarded as a form of variation application.

In any variation application under s 55, the court may only review the existing bail, not the
decision whether or not to grant bail: s 55(2). It is a limited review. Accordingly, pursuant to
s 55(6), the court may only:

« affirm the existing bail decision (as to the conditions of bail), or

 vary the bail decision, but not to revoke or refuse bail.

Stay of magistrate’s decision to grant bail for certain serious offences — s 40

Last reviewed: October 2024

Section 40 applies to “serious offences”, defined in s 40(5) as:

o offences of murder, or

» any offence punishable by life imprisonment, or

» sexual offences involving intercourse, or an attempt to have sexual intercourse, with a person
under the age of 16 yrs.

Where a decision is made to grant or dispense with bail for a serious offence, that decision is

stayed if (s 40(1)):

 abail decision for the offence (other than a bail decision under s 54) has not previously been
made by a court or authorised justice, and

e a police officer or Australian legal practitioner appearing on behalf of the Crown
immediately informs the court that a detention application is to be made to the Supreme
Court, and

» the police officer or Crown provides a copy of the written approval of an authorised officer
or the Director of Public Prosecutions to make a detention application in the Supreme Court.

Note: The prosecution must immediately notify the court and provide a copy of the written
approval: s 40(1)(b).
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The stay has effect until the first occurring of any of the following (s 40(2)):

(a) the Supreme Court affirms or varies the decision, or substitutes another decision for the
bail decision, or refuses to hear the detention application.

(b) the Crown files with the Supreme Court or the Local Court a notice that the Crown does
not intend to proceed with the detention application.

(c) 4 pm on the day that is 3 business days after the day on which the decision was made.

While a stay operates, the accused is not entitled to be at liberty and remains in custody: s 40(3).

Bail acknowledgments

Last reviewed: October 2024

The Bail Act 2013 introduces the concept of a bail acknowledgment in place of a bail
undertaking.

Upon a grant of bail being made, the person is to be given a bail acknowledgment, which
he or she is required to sign, a copy of which is to be given to the court before the person is
entitled to release: ss 14(1), 33(1).

The bail acknowledgment is defined in s 33(2) as a written notice that contains requirements
for the person to:

» appear before the court at a specified day, time and place, and

» notify the court of any change in the person’s residential address. This is a new requirement
that exists independently of any residence condition.

Note: A person who fails to reside at the address on the bail acknowledgment may be in breach
of a bail acknowledgment, rather than failing to comply with a bail condition: Enforcement of
bail requirements and breaches of bail conditions at [20-580].

Note: If a grant of bail includes an electronic monitoring requirement under s 28B, the bail
authority must provide the accused with information about their obligations under s 31G of the
Bail Regulation 2021, with the bail acknowledgment: s 31D Bail Regulation.

Requirement to appear — s 13

Last reviewed: October 2024

A person granted bail, or in respect of whom bail is dispensed with, is required to appear before
a court and surrender to the custody of the court, when required to do so: s 13(1). In effect, a
person who appears before a court following a bail decision (to grant bail or dispense with bail)
is in the custody of the court until the court makes further orders in the proceedings.

The time the person is required to appear is when the matter is called at the court premises:
s 13(3). Therefore, it is important to ensure prior to making any orders in a person’s absence
that the case is called at the courthouse.

A court may excuse a failure to appear: s 13(4). A practical example is the receipt of a
phone or written message and/or a medical certificate, which can be accepted by the court for
non-attendance.
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Enforcement of bail requirements and breaches of bail conditions
Last reviewed: October 2024

Failure to comply with bail conditions or bail acknowledgments — ss 77, 78
Last reviewed: October 2024

A police officer has a discretion under s 77(1) regarding what action may be taken where that
police officer believes, on reasonable grounds, that the person has failed, or is about to fail, to
comply with a bail condition or acknowledgment.

A police officer may take no action, warn the person, or take other action. If the police officer
decides to arrest the person, or apply for a warrant for that person’s arrest, the person is then
placed before the court. In those circumstances there has been no decision by a bail authority
to refuse bail. It is for the prosecution to advise the court whether a detention application or a
variation application is sought.

Persons arrested by police for failing to comply with bail conditions of the District or
Supreme Courts regularly appear at Local and Children’s Courts including courts in remote
locations. The nearest District or Supreme Court may often be hundreds of kilometres away. In
s 78(6), relevant bail authority is defined to include the Local Court, which has jurisdiction to
determine bail under s 78 for persons on bail to appear before the District and Supreme Courts
when the person had failed, or was about to fail, to comply with a bail acknowledgment or bail
conditions; see also s 69(3). (See Jurisdictional issues and restrictions on the Local Court,
above, at [20-150].)

A failure to comply with a bail condition or bail acknowledgment is not an offence. It is a
procedural mechanism for bail to be re-determined, if there has been a failure to comply with
bail.

Note: In relation to a bail condition imposing an electronic monitoring requirement under s 28B,
if police receive a notice the electronic monitoring equipment is not functioning correctly they
must ensure it is dealt with in accordance with s 77: s 311 Bail Regulation 2021.

Procedure for determination under s 78
Last reviewed: October 2024

1. Has the person failed, or is the person about to fail to comply with a bail condition or
acknowledgment?

In most circumstances, a failure to comply will be admitted, for example, failing to report
to a police station. However, in circumstances where a failure to comply is not admitted,
a short hearing may be required to determine this issue:

« the court must be satisfied on the balance of probabilities: s 32
« the party asserting a failure to comply has the onus of proof
« the rules of evidence do not apply: s 31

» the court may take into account “any evidence or information that the bail authority
considers credible or trustworthy in the circumstance™: s 31.

Note 1 A practical example of a person about to fail to comply is where a person has
a conduct requirement not to leave NSW. Police do not have to wait until the person has
actually crossed the border. A person who has purchased a plane ticket to Melbourne and
boards a fight to Melbourne with luggage would satisfy this requirement.
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Note 2 A detention application in relation to a person brought before the court cannot
be adjourned without a bail decision being made. Such applications should be determined
in accordance with the Act.

If satisfied a person has failed to comply with a bail undertaking, a court has the following
options regarding what orders to make under s 78(1) or (2):

 release the person on the original bail

e vary the bail (which may include revoking bail).

Note: A court may only revoke or refuse bail if satisfied a bail acknowledgment or
condition has not been complied with and having considered all the alternatives the
decision to refuse bail is justified: The unacceptable risk test still applies to proceedings
under Pt 8 (Enforcement of bail requirements): s 78(3).

[20-640] Failing to appear — s 79

Last reviewed: October 2024

[20-660]

[20-680]

[20-700]

Failing to appear in accordance with a bail acknowledgment is a criminal offence: s 79(1). The
penalty is either the maximum penalty for the substantive offence or 3 years imprisonment or
a maximum $3,300 fine, whichever is the lesser: s 79(3), (4).

A statutory defence of “a reasonable excuse” applies. The onus is on the person to prove

reasonable excuse: s 79(2).

Note: Section 80 deals with proceedings for the offence of failure to appear and s 94 contains
facilitation of proof provisions for failing to appear proceedings.

Variation of bail
Last reviewed: October 2024

Bail variation on the court’s own motion on first appearance — s 53
Last reviewed: October 2024

On a first appearance by an accused, a court may, of its own motion, grant bail or vary a previous
bail (but not so as to refuse bail). However, the court cannot grant bail for a show cause offence
without an application: s 53(4).

This power may only be exercised to benefit the accused: s 53(2).

Interested persons who may make a variation application — s 51
Last reviewed: October 2024

A variation application may be made by an “interested person” defined under s 51(3) as:

an accused to whom bail has been granted
the prosecutor in proceedings for the offence
the complainant, where the offence is a domestic violence offence

the person for whose protection an order would be made, where the grant of bail relates to
AVO proceedings
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 the Attorney General.

Note: where a bail condition imposed by a higher court is the subject of a direction that it not be
varied, the consent of both the accused and the prosecutor for the condition is required before
any variation is made by the Local or Children’s Courts: s 57; see also s 68(2A).

Note: In relation to a bail condition imposing an electronic monitoring requirement under
s 28B, if the accused makes a variation application following receipt of a notice the electronic
monitoring equipment is not functioning correctly, the court must list the application for hearing
as soon as practicable: s 311 Bail Regulation 2021.

Notice requirements for variation applications
Last reviewed: October 2024

No specific time frame is provided; however, reasonable notice of the application is required:
s 51(5), (7).

Clause 20 Bail Regulation 2021 provides:

20 Making of variation application

(1) An interested person must make a variation application in writing and in the approved
form.

(2) An accused person may make a variation application orally if the person is before the
court.

(3) A court or authorised justice may make a decision on a variation application even if the
application does not comply with subclause (1).

(4) An interested person may, in one variation application, make a variation application in
relation to more than one offence committed or alleged to have been committed by the
same person.

(5) If an accused person who makes a variation application is in custody at a correctional
centre, the general manager of the correctional centre must forward the variation
application, without undue delay, to the registrar of the court to which the application
is made.

(6) In this section—
interested person has the same meaning as in the Act, section 51.

Note: In determining a variation application, a court must not revoke bail unless this is requested
by the prosecutor: s 51(9).

Bail guarantors
Last reviewed: October 2024

Variation applications affecting bail guarantors
Last reviewed: October 2024

The Bail Act itself does not require that a bail guarantor provide their consent to a variation of
bail conditions. Section 36(3) provides that if a court varies a bail condition for entry into a bail
security agreement, it must ensure that a person who has entered into an agreement is given a
written notice setting out the terms of the condition as varied.
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While there is no legislative requirement, it is recommended for procedural fairness that the
views of a bail guarantor be considered in any variation application.

Application by bail guarantor to be discharged from liability — s 83
Last reviewed: October 2024

Section 83(1) allows a bail guarantor to apply to a court to be discharged from liability
under a bail security agreement at any time. An application may be made to “the court of
appearance” (defined in s 83(6) as the court before which the person is required to appear) or
the court that granted bail: s 83(2).

A bail guarantor cannot be discharged unless the accused is before the court:. s 83(4).

Section 83(3) provides for the issue of a summons or warrant to bring the accused before
the court for this purpose. The court must discharge the bail guarantor “unless satisfied that it
would be unjust to do so”: s 83(4). Once a bail guarantor is discharged the security requirement
of the bail acknowledgment is no longer intact. Pursuant to s 83(5), a court may:

 vary the bail conditions, and

» have the person taken into custody until those new conditions are met.

Bail on appeal
Last reviewed: October 2024
Section 62 empowers the court to hear bail applications pending an appeal:
62 Power to hear bail application if sentence or conviction appealed
A court may hear a bail application for an offence if:
(a) the court has convicted a person of the offence, and

(b) proceedings on an appeal against sentence or conviction are pending in another court,
and

(c) the person has not yet made his or her first appearance before the court in the appeal
proceedings.
Section 12(2) permits a fresh bail decision to be made:

if, after the conclusion of substantive proceedings for an offence, further substantive proceedings
for the offence are commenced.

An appeal against conviction or sentence falls within the meaning of substantive proceedings:
see s 5(3). As the explanatory note to s 12(2) further states:

Note.  Proceedings for an offence generally conclude if a person is convicted of and sentenced
for the offence. If an appeal against the conviction or sentence is lodged after that
conclusion, bail is not revived, but a new bail decision can be made.

See also at [20-140] as to the additional power of the court to hear a bail application on appeal
where the defendant is not present: s 64.

Special bail provisions for Commonwealth child sex offences
Last reviewed: October 2024

Section 15AAA of the Crimes Act 1914 (Cth) creates a presumption against bail for certain
Commonwealth child sex offences (defined in s 3). It applies to bail decisions made from
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23 June 2020 regardless of when the offender was charged with the relevant offence: Sch 7,
Pt 2 [5(1)], Crimes Legislation Amendment (Sexual Crimes Against Children and Community
Protection Measures) Act 2020. Conduct which constituted a Commonwealth child sex offence
before 23 June 2020, but does not do so after that date, falls within the ambit of s 15AAA:
Sch 7, Pt 2 [5(2)].

The Criminal Code offences to which s 15AAA relate include, but are not limited to:

» sexual intercourse, or sexual activity, with a child outside Australia, including the aggravated
forms of these offences: ss 272.8(1), (2), 272.9(1), (2) and 272.10

o persistent sexual abuse of a child outside Australia: s 272.11

» benefitting or encouraging an offence against Div 272 Child sex offences outside Australia:
ss 272.18 and 272.19

o aggravated offences of possession, control, distribution, or obtaining possession of child
abuse material outside Australia: s 273.7

» aggravated offences of using or possessing child abuse material obtained through a postal,
or similar, service: s 471.22

¢ use of an electronic service for child abuse material; s 474.23A

o aggravated offences of using, possessing, producing, controlling or supply child abuse
material obtained through a carriage service: s 474.24A

e using a carriage service for sexual activity with a person under 16 yrs old including the
aggravated form of that offence: ss 474.25A(1), (2) and 474.25B.

These offences are in the table which forms part of s 16AAA of the Act. Additional offences
falling within s 15AAA are also listed in s I6AAB which concerns sentencing for specified Cth
child abuse offences which are subsequent offences.

Note: in matters involving any Cth child sex offence it is good practice to ask the prosecutor
whether s 15AAA applies to the particular offence.

Note: except as provided for by s 15AAA(1), (4), (5), (6) and (7) which relate to appeals related
to bail decisions made under this section, s 15AAA does not affect the operation of a State or
Territory law: s 15SAAA(S).

Onus on accused to satisfy court bail should be granted
Last reviewed: October 2024

Bail must not be granted for these offences unless the offender satisfies the court that
“circumstances exist to grant bail”: s 15AAA(1). There is no definition of what those
circumstances might be. In determining whether such circumstances exist, the following matters
in s I5SAAA(2) must be taken into account, insofar as those matters are relevant and known
to the court:

o the likelihood of the offender failing to appear
« the likelihood the offender would commit further offences
o whether there is a likely risk to the safety of the community or of causing harm to a person

 the likelihood the offender would conceal, fabricate or destroy evidence or intimidate a
witness
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o whether the offender was 18 years or older when the offence was committed

 if the offender has pleaded guilty or been conviction of the offence, whether the offender
would not be likely to undertake a rehabilitation program, or not be likely to comply with
bail conditions related to rehabilitation or treatment.

The right to liberty and presumption of innocence and the matters listed in s 18 of the Bail Act
2013 may inform this consideration: R v Weatherall [2023] NSWSC 710 at [10], [16]. It was also
observed in R v Weatherall at [ 10] that the applicant must establish the s ISAAA circumstances
on the balance of probabilities in accordance with s 32 Bail Act, and that to suggest there is a
“heavy onus” upon the applicant puts an impermissible gloss on the provision.

If bail is granted, reasons must be given: s ISAAA(3).

The Cth Director of Public Prosecutions and the accused have a right of appeal: s 15AAA(S).
A bail decision is stayed pending receipt of advice that the Cth DPP intends to appeal and takes
effect upon notice being given: s 15AAA(6). Note the time limits as to the duration of the stay
ins 15AAA(7).
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[22-000] Introduction

Note: All references to sections in this chapter are, unless otherwise stated, references to
sections of the Crimes (Domestic and Personal Violence) Act 2007.

Abbreviations
ADVO — apprehended domestic violence order
APVO — apprehended personal violence order
PN 2/2012 — Local Court Practice Note 2 of 2012
PINOP — person in need of protection
CJC — Community Justice Centre

The Act envisages that apprehended violence orders (AVOs) can be made:

1. where a formal application is made in accordance with the relevant requirements of the
Act, or

2. asaconsequence of a person being charged with a particular offence.

The objects of the Act

In John Fairfax Publications Pty Ltd v Ryde Local Court (2005) 62 NSWLR 512, Spigelman
ClJ stated at [20] (referring to repealed Pt 15A Crimes Act 1900):

The legislative scheme for apprehended violence orders serves a range of purposes which are
quite distinct from the traditional criminal or quasi-criminal jurisdiction of the Local Court. The
legislative scheme is directed to the protection of the community in a direct and immediate sense,
rather than through mechanisms such as deterrence. Individuals can obtain protection against
actual or threatened acts of personal violence, stalking intimidation and harassment. Apprehended
Violence Orders constitute the primary means in this State of asserting the fundamental right to
freedom from fear. The objects served by such orders are quite distinct from those that are served
by civil adversarial proceedings or proceedings in which an arm of the State seeks to enforce the
criminal law.

Sections 9 and 10 set out the objects of the Act. The court is to be guided by those objects when
exercising jurisdiction.

Note: The court should ensure an understanding and familiarity with both sections.

In particular, s 9(2) states that, in relation to domestic violence:
This Act aims to achieve those objects by:
(a) empowering courts to make apprehended domestic violence orders to protect people from
domestic violence, intimidation (including harassment) and stalking, and

(b) ensuring that access to courts is as safe, speedy, inexpensive and simple as is consistent with
justice.

The objects in s 10(2), which concerns personal violence, are in broadly similar terms
but include, in s 10(2)(c), the additional object of ensuring dispute resolution options are
encouraged where appropriate.
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[22-000] Apprehended violence orders

Practice notes

The Local Court Practice Note 2 of 2012, which commenced on 1 May 2012, mandates the
procedure to be followed in the Local Court in ADVO and APVO applications and sets out
case management and hearing procedures.

The Local Court Specialist Family Violence List Pilot Practice Note applies to all family
violence related proceedings at specified courts only (see cll 5, 6), setting out the relevant
practices and procedures. It is to be read in conjunction with Local Court Practice Note Crim
1 and Local Court Practice Note 2 of 2012.

Applications for orders

Persons who may seek orders

An application for an order can only be made by a person for whose protection an order is
sought, the guardian of a PINOP (where a guardianship order is in force) or a police officer:
s 48(2).

However, this is qualified by s 48(3), (4) and (4A).

Only a police officer may apply for an order where each person the subject of the order is a
child at the time of the application: s 48(3).

Section 48(4) provides that an application may be made:

e by more than one person: s 48(4)(a), and
» if made by police, on behalf of more than one person: s 48(4)(b), and

e by a private applicant on behalf of a person with whom that applicant has a domestic
relationship: s 48(4)(c).

Under s 48(4A) the court may refer an application for an order to police where the applicant is
not a police officer, the orders sought extend to the protection of a child and the court considers
the referral would be in the child’s best interests.

Types of orders
Generally speaking, the Act provides for the making of two types of AVOs:

e Apprehended domestic violence orders: see Pt 4, and

e Apprehended personal violence orders: see Pt 5.

Note: Part 10A of the Act provides for the making of serious domestic abuse prevention orders
(SDAPOs): see Crimes (Domestic and Personal Violence) Act 2007 in Specific Penalties and
Orders. To the extent of any inconsistency, a SDAPO will prevail over an AVO: s 871.

The Act draws distinctions between ADVOs and APVOs. For example, the test to be applied
when making orders is set out separately for ADVOs (s 16) and APVOs (s 19), as are the matters
to be considered when determining whether to make an order: s 17 for ADVOs and s 20 for
APVOs. Applications are categorised ADVO or APVO upon issue by the registry.

If the court is unable to determine whether to make or treat an existing order as an ADVO
or APVO, s 82(1) empowers the court to make whatever type of order it thinks fit. An order is
not invalid if when it is made, it is incorrectly categorised as an ADVO or APVO: s 82(3).
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The Act enables the making of such orders on an interim (see Pt 6) or provisional basis (see
Pt 7): see [22-060] Interim and provisional orders.

Apprehended domestic violence orders

When seeking an ADVO, the PINOP must have, or have had, a domestic relationship with the
defendant.

Definition — s 5(1) and (2), “domestic relationship”. The definition is extremely broad and
extends beyond persons in intimate relationships or who are related to one another.

Definition — s 6, “relative”. This definition is equally broad.

Note: Section 5A extends the definition of a domestic relationship to include the
relationship between a dependant and a paid carer.

Apprehended personal violence orders

APVOs relate to applications where the parties are not in a domestic relationship as defined
under s 5.

Service of applications

Section 55 requires that service of an application be in accordance with the Local Court Rules
2009.

Rule 5.6 requires personal service unless exceptions under the rules apply.

Definition — “personal service”: see r 5.3 for the definition

The exceptions are:

o where violence or threats prevent personal service, by leaving the document as near as
practicable to that other person: r 5.3(2)

e service on a legal practitioner: r 5.6A
e service on an inmate at a correctional centre: r 5.6B

e substituted service: r 5.11.

Rule 5.7(2A) provides that only a police officer or a person nominated by the court may serve
an application for an AVO.

Rule 5.11 allows the court discretion to order service by other means that will ensure the
application will be brought to the attention of the defendant. Orders of this kind are made
where there is information that a person is avoiding service. Examples of substituted service
are leaving the application at the front door and/or in the letter box of the stipulated premises.

A statement of service is required. A statement of service by a police officer no longer has
to be signed. An electronic copy is sufficient: r 5.12(5).

It is important to ensure, when requested to make final orders ex parte, that service has taken
place in accordance with the Act and the Rules.
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Interim and provisional orders
Last reviewed: March 2024

Interim orders — s 22

A court may make an interim ADVO or interim APVO if it appears it is “necessary or
appropriate” to do so: s 22(1). Part 5, PN 2/2012 sets out the procedure to be adopted in
determining an interim order application and the receiving of evidence when determining a
contested application.

A court has a positive obligation to make an interim order when a person has been charged
with a serious offence: s 40; see also [22-140] Obligations to make interim orders when
charges listed — s 40.

If the parties do not consent to an interim order, before making the order the court must still
be satisfied in applying the test under s 22 of the matters set out in s 17 (for interim ADVOs)
or s 20 (for interim APVOs): Pt 5.3.

Section 22(3) enables the court to make an interim order whether or not the defendant is
present or has been given notice of the proceedings.

Section 22(4) and r 5.5 of the Local Court Rules set out the circumstances where a court may
make an interim order in the absence of the PINOP.

Application for orders where police are not involved may be short listed before the court
where the applicant is seeking an urgent ex parte interim order. This occurs prior to any service
of the application if the registrar is satisfied there are urgent circumstances.

Provisional orders — ss 25-32

A provisional order is generally made without the defendant having an opportunity to be heard.
It remains in force at least until the matter is first listed before the court.

Only a police officer can apply for a provisional order. This may be done by telephone,
facsimile or other communication device: s 25(1). A provisional order is taken to be an
application for an order made under Pt 10 of the Act and, if the application is withdrawn or
revoked, the provisional order is revoked: s 29(1)—(1A). Police must not make a provisional
order that decreases the protection afforded to a person under an existing AVO: s 28B(2). Any
such condition, if made, is of no effect: s 28B(3).

On the first return date, if a provisional order is in force, the court may dismiss the application
under Pt 10 of the Act, revoke the provisional order, or make an interim or final AVO: s 32(1).
If it does not, s 32(2)(a) provides the provisional order becomes an interim AVO in the same
terms, and it does not need to be served on the defendant if the provisional order was served on
them (s 32(2)(b)(1)), or they are present at court (s 32(2)(b)(i1)).

Note: It is preferable for a court to deal with a provisional order in accordance with s 32(1)
on the first return date.

If the court makes an interim or final AVO, the order is not required to be served on the defendant
if they are present at court: s 32(4)(b), (5)(a). Service on the defendant is also not required when
the court makes an interim AVO in the same terms as the provisional order: s 32(4)(a).

A provisional order is revoked when the court makes an interim or final AVO, and service
of the order on the defendant is not required, or, where service is required, when the order is
served on the defendant: s 32(3).
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Note: A provisional order must be served on the defendant as soon as practicable after it is
made (s 31(1)), and must be served:

(a) personally, or
(b) by electronic means, if:
(1) the defendant has consented to electronic service, and

(i) the police officer has personally explained to the defendant, the order’s effect,
including any prohibitions and restrictions, the consequences of a breach, and the
defendant’s rights in relation to the order (s 31(3)).

Section 31(4) provides a police officer may provide proof of service in accordance with the
rules of court applying to documents issued in proceedings before the court.

A provisional order can only be revoked or varied by an authorised officer, which relevantly
includes a magistrate, children’s magistrate or a registrar of the Local Court: ss 3 and 33. Only a
police officer may apply to vary or revoke a provisional order: s 33(3). Section 33A(1) permits
a defendant to apply to vary a provisional order but only if the order was made by a senior
police officer. If the protected person or one of the protected persons is a child only a police
officer can make the application: s 33A(2).

A provisional order may not be renewed and a further provisional order may not be made in
respect of the same incident: s 34(1).

A breach of a provisional order carries the same penalty as a breach of an interim or final
order.

[22-080] Procedure at first listing of the application

Practical issues

When both parties appear in an AVO application on the first occasion and there are no
related charges the following approach is suggested.

Enquire of the applicant if the order is still sought (occasionally it is not).

Where the defendant is unrepresented, inform that person of the options available. These
are:

e an adjournment for legal advice, if required

e consent to an order, without admitting any conduct in the application

e disputing the order.

If time is spent clearly explaining these choices to the first person in the list, the explanation
may save time with other parties when their case is called. Where the application is for

an APVO, s 21 (referral to mediation) should be considered before listing the matter for
hearing.

In police applications, follow the same procedure with unrepresented persons.

Referral to mediation (APVOs only) — s 21

When considering whether to make an interim or final order, applications in apprehended
personal violence proceedings are to be referred to a CJC unless the court is satisfied there is
good reason not to do so: ss 21(1), 24A. A large number of disputes dealt with by the CJC
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are resolved by agreement between the parties. These include disputes between neighbours and
some family members, workplace disputes as well as applications that are centred around what
otherwise would be a civil claims dispute.

Referral to mediation “at any other time” is at the discretion of the court: s 21(1)(b).

If no interim orders are in force, the application is stayed until a written report is provided
by the CJC on the outcome of the mediation or attempted mediation: s 21(4) and (6). The court
in making interim orders should ensure provision for a contact during any CJC session.

The factors the court must consider in determining whether there is good reason not to refer
a matter to mediation are set out in s 21(2), namely whether:
(a) there has been a history of physical violence to the protected person by the defendant, or

(b) the protected person has been subjected to conduct by the defendant amounting to a
personal violence offence, or

(©) the protected person has been subjected to conduct by the defendant amounting to an
offence under section 13, or

(d) the defendant has engaged in conduct amounting to harassment relating to the protected
person’s race, religion, homosexuality, transgender status or disability, or

(d1)  the defendant has engaged in conduct amounting to harassment relating to the protected
person being a person living with HIV/AIDS, or

(e) there has been a previous attempt at mediation in relation to the same matter and the
attempt was not successful.

The existence of any one or more of those factors does not prevent a court from referring a
matter to mediation: s 21(2A).

The CJC may still decline to accept the matter for mediation or terminate the mediation and
refer the matter back to the court: s 21(3); see also s 24 Community Justice Centres Act 1983.

Practical issues

Upon a referral for mediation, ensure the following matters are attended to before the
parties leave the courtroom:

e adjourn the matter for at least 6 weeks

¢ inform the parties to attend the registry and provide their contact details to the registry
staff. The CJC will then contact them separately to arrange a mediation session at a
suitable time and location

o if a written agreement is made at the CJC including the withdrawal of proceedings,
inform the parties they need not attend on the next court date unless they wish to

o if the matter is not resolved at mediation, both parties must attend on the next court
date.

Note: A person is not guilty of an offence against s 14(1), (1A), (1C) if the contravention was
necessary to attend mediation under s 21: see s 14(3)(a).

Case management orders — PN2/2012

Where final orders are opposed, case management orders under Pt 6.3, PN 2/2012 apply. These
include standard directions regarding the service of written statements of witnesses by both
parties. Under Pt 6.4 there is no requirement for statements by police officers to be served at
this stage. A hearing date should not be set until this direction has been complied with.
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If considered necessary, have a copy of the statement template provided to the parties. These
may be placed on the bar table.

Where parties are unrepresented ensure the court explains the consequences of
non-compliance. This can be achieved by handing a copy of the Timetable for Statements
provided for in PN 2/2012.

Procedure to be adopted at a hearing

Practical issues
Be aware the legislative procedure to be adopted at hearings (with some exceptions) is set out in:

o the Crimes (Domestic and Personal Violence) Act 2007
 the Local Court Rules 2009
e PN 2/2012.

Sections 57-71 of the Act set out the provisions concerning the hearing of application
proceedings and address various matters including:

e court to set time, date and place for hearing: s 57
o procedure if party not present on hearing date: s 57A

» whether proceedings to be in absence of the public: s 58 (also s 289U Criminal Procedure Act
1986 which requires the court to be closed if the complainant is giving evidence in domestic
violence offence proceedings)

o change of venue: s 59

» right of representation and conduct of case: ss 60 and 61
» evidence to be on oath: s 63

o recording of evidence: s 64

e adjournments of the hearing: s 65

e power to dispense with rules: s 67

e power to stay proceedings (s 68 arrest of defendant): s 69
» witnesses and production of evidence: s 70

e warrants: s 71.

Note: Applications under the Act are not criminal proceedings. With some limited exceptions,
the Criminal Procedure Act does not apply. The exceptions are:

e Section 70 — subpoenas and attendance of witness, refer to ss 220-232 (in Ch 4, Pt 3)
Criminal Procedure Act

e Section 71 — warrants of arrest or commitment, refer to ss 233-244 (Ch 4, Pt 4) Criminal
Procedure Act

e Section 41 — evidence of child witnesses is to be given in accordance with Ch 6, Pt 6,
Divs 3 and 4.

While the onus of proofis a civil test, the application of the Civil Procedure Act 2005 is limited
to some degree and dependent on the Local Court Rules and PN 2/2012.
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Section 86(2) states:

Without limiting subsection (1), the rules made for the purposes of this Act may adopt, with or
without modification, the provisions of any rules made under the Civil Procedure Act 2005.

See Pt 3.2 PN 2/2012 and referral to s 56 Civil Procedure Act 2005.

Note: When an application is connected to a domestic violence offence, Ch 6, Pt 4B,
Div 5 Criminal Procedure Act applies to the complainant’s evidence in those proceedings:
s 289T(1)(b), (c). The complainant’s evidence is to be heard in closed court unless the
court directs otherwise: s 289U. They are also entitled to give evidence by AVL or two
way communication technology, and have visual/other contact with an defendant restricted:
s 289V. The prosecution must provide the court with a “Notice: Evidence of domestic violence
complainant in criminal proceedings” at the first mention (Attachment E of PN 1/2012). The
complainant cannot be examined by a self-represented defendant, but must be examined through
a court appointed questioner: s 289VA. See further: [8-000] Evidence by domestic violence
complainants.

Part 6 Local Court Practice Note 2 of 2012 — procedures at hearing

Evidence received at a contested hearing for a final order is by written statement. Unless
the court grants leave, no further evidence in chief may be adduced: Pt 6.6. Inadmissible or
privileged evidence is not made admissible by compliance with PN 2/2012: Pt 6.7.

The court retains a discretion if satisfied it is in the interests of justice, to dispense with
compliance of all or part of Pt 6: Pt 6.8.

Part 7.2 sets out the evidence and other material on which a final order should be determined.
The court has power to restrict time for the examination of witnesses by the parties: Pt 7.5.

Procedures for evidence from vulnerable persons

Division 4, Pt 6, Ch 6 Criminal Procedure Act 1986 applies to proceedings in relation to the
making, variation or revocation of AVOs: s 306ZA. In particular, s 306ZB permits a vulnerable
person to give evidence in apprehended violence proceedings by CCTV, unless he or she is the
defendant. A “vulnerable person” is a child or cognitively impaired person: s 306M(1) Criminal
Procedure Act.

See further [24-040] Procedures at hearing, for discussion of requirements in relation to
the giving of evidence by, and questioning of, child witnesses under ss 41 and 41A.

Procedures for evidence in cases where sexual offences are involved

If the defendant is charged with a prescribed sexual offence under the Criminal Procedure Act
and the PINOP is the complainant in relation to the offence, Pt 5 of that Act applies to the giving
of evidence in the AVO proceedings: s 294B(1A), Criminal Procedure Act 1986.

The PINOP is entitled to choose to give evidence by CCTV or other alternative means that
restrict contact with the defendant: s 294B(3). The proceedings may be adjourned to enable such
means to be used: s 294B(3). However, the court may, of its own initiative or upon application,
order that the PINOP’s evidence not be given by those means if satisfied there are special
reasons in the interests of justice for such an order: s 294B(5), (6).

Note: If the PINOP is a vulnerable person (that is, a child or cognitively impaired person), then
Div 4, Pt 6, Ch 6 applies instead: s 294B(2).
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Party’s right to a support person when giving evidence — s 46

A party in AVO proceedings has the right to have a supportive person present when giving
evidence.

That person may be a parent, guardian, relative, friend or other person chosen by the party
as a supportive person. The supportive person may be with the party as an interpreter, or for the
purpose of assisting the party with any difficulty or giving evidence associated with a disability,
or for the purpose of providing the party with other support.

The court must make whatever direction is appropriate to give effect to a party’s decision to
have such a person present near the party and within the party’s sight.

Procedure if party not present on hearing date — s S7A

Where service has taken place and there is no appearance of the defendant, a final order may
be made in accordance with s 57A.

In such circumstances, the court may consider it appropriate to clarify with the applicant
whether there are any family law proceedings, children or other factors relevant to making a
final order. If there is no interim order in existence, the final order has no effect until it is served
on the defendant.

If different orders are sought in more restrictive terms than the initial application, Pt 4.2, PN
2/2012 requires the filing and service of an amended application unless the court is satisfied it
is not in the interests of justice to do so.

The court has a discretion to hear and determine the matter in the defendant’s absence, if they
are not present on the first or subsequent day on which the matter is listed for mention provided
the court is satisfied the defendant had reasonable notice of the first return date or the date, time
and place of the hearing: s 57(3), (4).

Making orders

Last reviewed: March 2024

Statutory power to make orders — the test to be applied

The statutory power to make AVOs is contained in ss 16 (with respect to ADVOs) and 19 (with
respect to APVOs).

16 Court may make apprehended domestic violence order

(1) A court may, on application, make an apprehended domestic violence order if it is satisfied
on the balance of probabilities that a person who has or has had a domestic relationship with
another person has reasonable grounds to fear and in fact fears:

(a) the commission by the other person of a domestic violence offence against the person, or

(b) the engagement of the other person in conduct in which the other person:

(1) intimidates the person or a person with whom the person has a domestic
relationship, or

(i) stalks the person,
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being conduct that, in the opinion of the court, is sufficient to warrant the making of
the order.

(2) Despite subsection (1), it is not necessary for the court to be satisfied that the person
for whose protection the order would be made in fact fears that such an offence will be
committed, or that such conduct will be engaged in, if:

(a) the person is a child, or
(b) the person is, in the opinion of the court, suffering from an appreciably below average
general intelligence function, or
(c) in the opinion of the court:
(1) the person has been subjected on more than one occasion to conduct by the
defendant amounting to a personal violence offence, and

(i) there is a reasonable likelihood that the defendant may commit a personal violence
offence against the person, and

(ii1)) the making of the order is necessary in the circumstances to protect the person
from further violence or

(d) the court is satisfied on the balance of probabilities that the person has reasonable
grounds to fear the commission of a domestic violence against the person.

(2A) An apprehended domestic violence order that is made in reliance on subsection (2)(d)
cannot impose prohibitions or restrictions on the behaviour of the defendant other than those
prohibitions that are taken to be specified in the order by section 36.

3) Forthe purposes of this section, conduct may amount to intimidation of a person even though:
purp y p g
(a) it does not involve actual or threatened violence to the person, or

(b) itconsists only of actual or threatened damage to property belonging to, in the possession
of or used by the person.

Note: Part 8 provides for the matters that may be included in orders. Section 35(1) provides
that a court may impose such prohibitions or restrictions on the defendant’s behaviour as appear
necessary to ensure the safety and protection of the PINOP and any children from domestic
or personal violence. Section 35(2) identifies various prohibitions or restrictions that may be
imposed.

Definition — “domestic violence offence” is defined in s 11. See Domestic violence
offences at [5-500]ff.

Section 36 sets out the prohibitions taken to be specified in every AVO. These include a
prohibition on intentionally or recklessly harming an animal that belongs to, or is in the
possession of, the protected person or a person with whom they have a domestic relationship:
s 36(c).

Part 9 contains additional provisions relevant to the making of orders.

Note:
» The test does not require actual violence to have occurred, other conduct may be sufficient.

o The statutory definition of intimidation is contained in s 7. For applications for an AVO
or to vary or revoke an AVO, the definition of intimidation includes conduct that causes a
reasonable apprehension of harm to an animal that belongs or belonged to, or is or was in the
possession of, the person or another with whom they have a domestic relationship: s 7(1)(c).
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o The test may also involve considerations of conduct towards someone with whom the
PINOP has a domestic relationship.

e Under s 16(2)(a) and (b), where the person is a child or vulnerable person there is no
requirement that the person “in fact fears” an offence will occur or certain conduct will take
place.

e Under s 16(2)(d) where the court is satisfied there are reasonable grounds to fear but no
fears are in fact held, the court may nevertheless make an order, but only in the mandatory
terms: s 16(2A).

For APVOs, the test is set out in s 19. In Smith v Blanch [2025] NSWCA 188 at [50], the
Court found the first task under s 19 involves asking:

(1) Is the court satisfied on the balance of probabilities that the PINOP:

(a) in fact fears the defendant engaging in the qualifying conduct in s 19(1)(a), (al) or
(b) (which includes the commission of a personal violence offence, or intimidation or
stalking, against them)?; and

(b) has reasonable grounds for that fear?; and

(2) In the opinion of the court, is the feared conduct sufficient to warrant the making of an
APVO under s 19? (the sufficiency enquiry).

If these questions are answered in the positive, the court considers whether to exercise its
discretion to make an APVO having regard to the non-exhaustive list of matters in s 20 (see
below): [51]. Although the qualifying conduct in ss 19-20 regarding APVOs is in different
terms to ss 16—17 regarding ADVOs, they employ the same structure: [52]. The Court in Smith
v Blanch at [53]ff discusses the sufficiency enquiry in more detail.

Sections 17 (regarding ADVOs) and 20 (regarding APVOs) set out the matters to be
considered by a court when determining whether or not to make an order and the prohibitions
and restrictions which should be included. In addition to considering the safety and protection of
the protected person and any child directly or indirectly affected by the conduct of the defendant
alleged in the application (ss 17(1) for ADVOs and 20(1) for APVOs), the court must also
consider the various matters identified in ss 17(2) and 20(2).

Where an order would prohibit or restrict access to the defendant’s residence, this includes the
effects and consequences on the safety and protection of the protected person and any children
living or ordinarily living at the residence if an order prohibiting or restricting access to the
residence is not made.

The court is to ensure an order imposes only those restrictions that, in its opinion, are
necessary for the safety and protection of the protected person and any child directly or
indirectly affected: ss 17(3) and 20(3).

If a condition is sought to exclude a defendant from any premises or place and the court
does not make the condition sought, the court is required to give reasons for not making such
a condition: ss 17(4) and 20(4).

Ifthere is any inconsistency between AVOs made in relation to a defendant and more than one
order applies to the same protected person, the most recent prohibition or restriction prevails
(subject to s 28B which concerns provisional orders by police): s 81A.
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Consent orders — s 78
Consent orders (interim and final orders) involve two considerations:

1. A court does not need to be satisfied as to the statutory prerequisites for the making of
the order as would otherwise be the case, if the parties consent to the making of the order:
s 78(1).

2. An order can be made by the court with the consent of the parties whether or not the
defendant admits to all or any of the particulars in the complaint: s 78(2).

Despite this, the court is still empowered to conduct a hearing if the order is a final order and

the court is of the opinion it is in the interests of justice to do so: s 78(3).

Note ¢ Orders are made to prohibit or restrict a person from doing certain things.

o The only exceptions are where a person is ordered to undertake or perform a task.
For example, orders for the recovery of property and orders requiring a defendant to
surrender a firearm and related licence.

» Orders should be clear and unambiguous and contain no conflicts with other orders.

» Orders should only be as restrictive as the circumstances dictate.

Restrictions on the inclusion of residential addresses on orders — s 43
When making an order, a court must not state the PINOP’s address unless satisfied:
o the defendant already knows the address, or

e itisnecessary to achieve compliance and the personal safety or property of the PINOP would
not be threatened, or

e where the PINOP is over 16 years of age, that person consents: s 43(2).

Similar requirements apply to a health service provider’s residential address or intended
residential address: s 44.

If the residential address must not be stated in an order because of s 44, then the address
at which the health care provider ordinarily provides health care services is to be stated in the
order instead: s 44(3).

Considerations in relation to children

See [24-040] Making orders in regard to specific issues that may arise in relation to children,
including:

e The test to be applied

» Statutory obligations to extend orders to include children in certain circumstances

e Variation of family law orders (see also Family law orders and contact with children at
[24-040] Case management).

Statutory requirements to explain orders —s 76

When making an order and when varying an existing order, the court is to explain to the
defendant and/or protected person (if either is present), “in language that is likely to be readily
understood”, the following matters:

o the effect of the order
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 the consequences that may follow a contravention of the order
« the rights of both the defendant and PINOP.

The court has an obligation to cause a “written explanation of the matters required to be
explained under this section to be given to the defendant and protected person™: s 76(3). The
court’s printout of the orders contains the information to comply with this requirement.

Suggested form of explanation/questions to unrepresented persons

The court should give, if it has not done so already, a clear explanation of the conditions
contained in the order:

e “Do you understand a breach of the order is a criminal offence and that the penalties
include a fine of up to $5500 and a gaol sentence of up to 2 years?”

e “Do you have questions about the order?” This last question often clarifies whether the
defendant actually understands what has just happened or not.

To keep parties separated and avoid overcrowding, court registries generally request that
persons not attend the counter to collect orders. If that is the case, state:

e “You may leave now. A copy of the order will be posted to you. The order takes effect
immediately”.

Modify this explanation when one or both parties are legally represented. Section 76(5)
provides that a failure to comply with s 76 does not invalidate the order.

Property recovery orders — s 37

For the proper procedure in ancillary property recovery orders: see Franks v Franks [2012]
NSWCA 209.

The court has power when making a final or interim order to make property recovery orders
where the defendant or protected person has left property at the premises occupied by the other

party.
A property recovery order may:

o direct access to particular premises to either party and/or a police officer or any person
authorised by the court to remove property

» specify the nature of access, on what terms and specify particular property or “personal
property”.

Note:

e aproperty recovery order does not allow for entry by force: s 37(3)

e an order does not confer any right to take property to a person who does not have a legal
right to possess it, even if specified in the order

 itis an offence for a person to contravene a property recovery order or obstruct a person who
is attempting to comply with an order: s 37(6).
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An application for a property recovery order must include details of any family law property
orders of which the applicant is aware and of any pending family law property applications:
s 37(IC). Further, the court must make its own enquiries in this regard: s 37(1D).

Practical issues

o Agreement for the return of property may be resolved by discussion with the parties and
via third persons at court, negating the need for an order or the attendance of police.

e Unless the parties agree to specific property items, the order should only stipulate
“personal property”.

e Explain to the parties the order does not authorise removal of property if there is a
dispute to ownership.

e In most circumstances, a property recovery order should allow for access only in
company of a police officer to prevent a breach of the peace.

e A person cannot be convicted of a breach of an order if the contravention was done in
compliance with a property recovery order: s 14(3)(b).

Particular caution should be exercised in deciding to make a property recovery order
where ownership of particular property is disputed and it is unclear who is entitled to the

property.

Duration of orders

Apprehended personal violence orders — s 79

The duration of an APVO is discretionary and “is to be as long as is necessary, in the opinion
of the court, to ensure the safety and protection of the protected person™: s 79(2).

If the court fails to stipulate a time, s 79(3) deems the order to be made for 12 months.

Apprehended domestic violence orders — s 794

An ADVO remains in force for the period specified by the court: s 79A(1)(a). The period
specified must be as long as is necessary to ensure the protected person’s safety and protection:
s 79A(2). When determining the duration of an ADVO, the court must consider:

(a) the protected person’s circumstances and views

(b) the defendant’s circumstances and, if they were under 18 when the application was first
made, the impact if the order were to be more than the default period

(c) the material relied on to make the ADVO, and
(d) any other relevant matter: s 79A(3).
However, if the court does not specify the duration of the ADVO then the default period applies:

s 79A(1)(b). This is 2 years for a defendant who is 18 years of age or older, and 1 year for a
defendant under 18: s 79A(6).

Note: For an ADVO imposed on an adult who has been sentenced to full-time imprisonment
for a relevant offence, the court must specify that the ADVO is for “the period of the
term of imprisonment” and an additional two years, unless there is good reason to impose
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a different period: s 39(2B), (2C). “Term of imprisonment” in this context refers to the
full or total sentence imposed, including non-parole and parole periods: Second Reading
Speech, Stronger Communities Legislation Amendment (Domestic Violence) Bill 2020, NSW,
Legislative Council, Debates, 10 November 2020 amending s 39. Although the term is not
defined in the Act, such a reading may generally be supported by the discussion in Waterstone
v R [2020] NSWCCA 117 at [77], noting it deals with both Commonwealth and State offences.

Further, the date the ADVO commences may be a day before the day the person starts
serving the term of imprisonment: s 39(2D); see also [22-140] Court’s obligations when other
proceedings are pending.

Indefinite orders — s 79B

A court may make an ADVO for an indefinite period, but only if satisfied the applicant has
sought such an order, the defendant is 18 years or older and there are circumstances giving
rise to a significant and ongoing risk of death or serious harm to the protected person or any
dependants: s 79B(1).

In determining such a risk, the court must have regard to:

(a) the defendant’s prior convictions for a domestic violence offence, including for a
contravention of any other ADVO for the protected person or any other person protected
under that order, and

(b) the defendant’s conduct relevant to the risk of death or serious physical or psychological
harm, such as assaults, stalking, threats to kill or use of weapons, relating to the protected
person, and

(c) the nature, number and timing of the incidents involved in the conduct referred to above:
s 79B(2).

A person against whom an indefinite order has been made may, but only with the court’s leave,
apply to vary or revoke the order: s 79B(4). Leave may only be granted if the court is satisfied
there has been a significant change in circumstances since the order was made or last varied,
or it is in the interests of justice: s 79B(5).

Interim orders — s 24
Interim orders remain in force until:

e the interim order is revoked, or
o a final order is made or served on the defendant, or

 the application is withdrawn or dismissed.

When orders take effect

Section 77 provides for the preparation and service of a final apprehended violence order or
interim order on the defendant. Generally, the order can be served by the Registrar where the
defendant is in court: s 77(3). If the defendant is not present, the order is to be served by a
police officer: s 77(4).

A person cannot be convicted of a breach of an ADVO or APVO unless the person was
present in court when the order was made or was served with a copy of the order in accordance
with the requirements of the Act: s 14(2).

See also Domestic violence offences at [S5-500]ff.
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Court’s obligations when other proceedings are pending
Last reviewed: March 2024

Obligations to make interim orders when charges listed — s 40

If a person is charged with a serious offence, the court must make an interim order for the
protection of the alleged victim of the offence unless the court is satisfied that the order is not
required: for example, because an apprehended violence order has already been made against
the person.

Definition — “serious offence”: see s 40(1), (5) for the definition. “Domestic violence
offence” is defined in s 11. The definition of a “domestic violence offence” includes the
offence of damaging property: see s 4. See also Domestic violence offences at [5-500]ff

On occasion, related charges and an AVO are listed on different court dates, or sometimes at
different courts. Clarify with the prosecutor if it is unclear whether any charges have been or
will be filed.

Obligations to make final orders upon finding of guilt — s 39

A court has an obligation to make a final order where a plea of guilty is entered or upon a finding
of guilt for a serious offence, including in another court, regardless of whether an interim AVO
or an application for an AVO has been made: s 39(1), (1A). “Serious offence” has the same
meaning as in s 40.

A charge dealt with under s 10 Crimes (Sentencing Procedure) Act 1999 without conviction
still provides an obligation to make an order: s 3(4).

A court need not make a final order if satisfied it is not required: s 39(2).

See also Domestic violence offences at [S-500]ff.

Costs — ss 99 and 99A

These sections deal in totality with the question of costs in AVO proceedings. Section 99
contains a number of different considerations regarding applications for costs that are dependent
on whether the application was for an AVO issued by a police officer, or by a private applicant.
Section 99(3) provides power to award costs to either the applicant or the defendant.

Section 99A prohibits an award of costs against an applicant who is a protected person in
AVO proceedings unless the court is satisfied that the application was “frivolous or vexatious”.
It further sets out the limits on the award of costs against a police officer applicant in ADVO
proceedings.

Warrants — s 88

Discretionary powers — s 88(1), (2)

Where an application for a final order is made and service cannot be effected, the court may
issue a warrant to arrest the defendant and bring that person before the court for the purpose of
having the application dealt with: s 88(1). A warrant under s 88 is a procedural warrant only and
may be issued notwithstanding no offence is alleged to have been committed: s 88(2). Warrants
should only be issued as an option of last resort.
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Mandatory requirements — s 88(3)

(3) The authorised officer must issue a warrant for the arrest of the defendant if it appears to
the authorised officer that the personal safety of the person for whose protection the order is
sought will be put at risk unless the defendant is arrested for the purpose of being brought
before the court.

Definition — the definition of “authorised officer” includes a court.

A warrant issued under s 88 cannot be executed after a 12 month period, unless the court
orders an extension before the 12 month period expires: s 88(4).

[22-200] Non-publication prohibitions — s 45
Section 45(1) prohibits the publication or broadcast of the name of a child:
(a) for whose protection or against whom an AVO is sought in any AVO proceedings, or
(b) who is likely to be a witness in any AVO proceedings, or

(c) who is likely to be mentioned or otherwise involved in any AVO proceedings.

The court may direct that the name of any person who is a person for whose protection an order
is sought, or who appears, or is likely to appear as a witness or be mentioned in the proceedings,
not be published or broadcast. This power extends to the publication both before and after the
proceedings are commenced and before they are disposed of: s 45(2).

A contravention of s 45(1) or a direction given under s 45(2) is an offence: s 45(3).

Note: these provisions are in addition to powers under the Court Suppression and Non-
Publication Orders Act 2010.

[22-220] Variation or revocation of final or interim court orders

Sections 72-75

An interested party (defined in s 72) or a police officer may apply for a variation or revocation
of an order: s 72A. This can include extending or reducing the order, amending or deleting
any prohibitions, or adding additional prohibitions: s 73(2). The application must set out the
grounds on which it is made: s 72A(3). An application to vary or revoke an order may only
be made during the order’s currency, and not after it has expired: Wass v DPP (NSW) [2023]
NSWCA 71 at [59].

An apprehended violence order may be varied or revoked if it is proper to do so: s 73(1). This
includes for the substantial purpose of protecting people from domestic violence, intimidation
(including harassment) and stalking, but not, for example, to avoid the ADVO’s consequences
on a defendant’s capacity to hold a firearms licence (see s 11(5)(c) Firearms Act 1996):
Commissioner of NSW Police v Murphy [2024] NSWCA 311 at [104], [120], [124]-[129]; ss 9,
10. Although the court should have regard to the defendant’s interests in varying or revoking an
AVO, this does not include for the purpose of defeating the legislative scheme: Commissioner
of NSW Police v Murphy at [119]; ss 17(2)(b), 20, 79A(3).

An application to vary or revoke a police initiated order where a protected person is a
child requires leave of the court: s 72B. The court is not to grant leave if it is of the opinion
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the application would significantly increase the risk of harm to the child: s 72B(3). See also
s 79B(6), which makes clear the power to revoke or vary an indefinite order in s 79B(4) does

not apply to police-initiated orders where the protected person (or one of the protected persons)
is a child.

An application to vary or revoke any police initiated order must be served on the
Commissioner of Police: s 72C; see also s 72D which provides for notice in certain
circumstances if the protected person is a child.

An order cannot be varied or revoked unless notice of the application is served personally
or as the court otherwise directs on the other parties. In the case of an application made by a
defendant, the application must be served on each protected person: s 73(4), (5).

If an application to extend an order is lodged with the court registry prior to the order expiring,
the order may be extended without the defendant being served. The order may be extended for
no more than 21 days (s 73(7), (9)), although further orders may be made under s 73(9) prior
to the expiry of the extended order.

Otherwise, if an application for an extension of a final apprehended violence order or interim
order is made before the order expires, the order is taken to continue in force until the application
is dealt with by the court: s 73(8).

Practical issues

There are several circumstances where the court may refuse to hear a variation or
revocation application, or may determine that it has no jurisdiction:

o If there has been no change in circumstances on which the order was based and the
application is in the nature of an appeal of the order, the court may refuse to hear the
application: s 73(3).

o Where the defendant consented to the order and now wishes to withdraw that consent
and oppose the order, there is a right of appeal, with leave, only to the District Court:
s 84(3)(b).

Part 9 PN 2/2012 directs the manner in which such applications are to be heard.

Discretion to vary existing order upon finding of guilt — s 75

If a person pleads guilty to or is found guilty of a “serious offence” a court may vary a final
AVO or interim court order whether or not a variation application has been made: s 75(1).

Definition — “serious offence”: see s 40(5). See also: definition of a “domestic violence
offence” in s 11 and of a “personal violence offence” in s 4.

In exercising this discretion, the section requires the court to consider whether “greater
protection for the person against whom the offence was committed” is required.

Serious domestic abuse prevention orders — s 87B

A court that makes a serious domestic abuse prevention order under s 87B(1) may vary or revoke
an existing ADVO in accordance with s 87H. See Serious domestic abuse prevention orders
in Crimes (Domestic and Personal Violence) Act 2007 in Specific Penalties and Orders.
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Registration and variation of interstate orders

Sections 9698 provide a scheme for the registration of interstate and New Zealand orders and
variation of registered orders. These orders are registered by the registrar of the court but prior
to registration may be referred to a magistrate for modification and/or extension.

The magistrate can not only vary the period which the order has effect in NSW but can also
make such other adaptations and modifications which the magistrate considers necessary for
its effective operation in NSW.

After these extensions and modifications, the registrar of the Local Court is under an
obligation to register the order.

Section 98 enables a prescribed person to apply for the variation, extension, reduction or
revocation of a registered interstate restraint order. Such an order is not to be varied, etc on the
application of the defendant unless notice of the application is served on the PINOP.

Note: Section 96(5) states that notice of the registration of an order (that has been varied or
modified) is not to be served on the defendant unless the PINOP consents. The reasons behind
s 96(5) are self-explanatory.

Review and appeal provisions in relation to AVOs

Annulment of orders made or the dismissal of applications under s 84

Under s 84(1), a defendant may seek to annul an order made in his or her absence in the same
manner as a s 4 application may be made against a conviction entered ex parte. The test under
s 8(2) Crimes (Appeal and Review) Act 2001 is the same.

Under s 84(1A) an applicant who has had an application dismissed in his or her absence may
seek an order to reinstate the proceedings. The court must be satisfied that, “having regard to
the circumstances of the case, there is just cause for doing so”: s 84(1B).

Note: Pt 11 PN 2/2012 sets out that other “interested parties” must be informed of such
applications.

Appeals to the District Court, orders pending appeal — s 84(2)

Rights of appeal arise in the following circumstances:

» adefendant appealing against an order being made

» an applicant appealing against an application for an order being dismissed
 costs orders

e aparty appealing against a variation or revocation of an order, or a refusal to vary or revoke
an order

e a party to a non-local DVO appealing against a variation or revocation of an order, or a
refusal to vary or revoke such an order.

Presumption against stay of orders

Lodging a notice of appeal under s 84 does not have the effect of staying the operation of the
order concerned: s 85.

A defendant may apply to the Local Court to stay the order pending the appeal but the court
may only stay the order, “if satisfied it is safe to do so, having regard to the need to ensure the
safety and protection of the protected or any other person”: s 85(2).
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National Domestic Violence Order recognition scheme

Part 13B of the Act, effective 25 November 2017, was inserted by the Crimes (Domestic and
Personal Violence) Amendment (National Domestic Violence Orders Recognition) Act 2016.
Part 13B provides for the NSW component of a national recognition scheme for domestic
violence orders.

Note: See Pt 13 for registration of “external protection orders” made in New Zealand and
personal violence orders made in another State or Territory.

Under s 98Y, each of the following is a recognised DVO in NSW:
e alocal DVO (an ADVO or interim ADVO made under the Act: s 98T)

» an interstate DVO made in a participating jurisdiction (specified in s 98U)

 aforeign order that is a registered foreign order in any participating jurisdiction (specified
in s 98V).

Any DVO made after 25 November 2017 becomes a recognised DVO when it is made: s 98Y(2).
A DVO made in any jurisdiction can, upon application to the registrar, be declared to be a
recognised DVO in NSW: ss 98Z7ZB, 98ZZC.

A recognised DVO (or recognised variation to a recognised DVO) is enforceable against
the defendant in NSW (once the defendant has been properly notified of the making of the
DVO under the law of the jurisdiction in which it was made): s 98ZD. Sections 98Z and 98ZA
set out the circumstances in which a variation to, or revocation of, a recognised DVO is then
recognised in NSW.

Recognised DVOs that are non-local DVOs can be varied or revoked as if they were local
DVOs: ss 98ZL and 98ZM. See above [22-220] Variation of final AVOs or interim court
orders. However, the court cannot vary or revoke a non-local DVO if it cannot be varied or
revoked by a court in the jurisdiction in which the DVO was made: s 98ZM(2).

Applications to vary or revoke a non-local DVO are to be made, and may be dealt with, as
if the DVO were a local DVO (subject to Div 3): s 98ZN(1)—~(2). A court has a discretion to
hear or decline to hear such an application: s 98ZO(1). The matters the court may consider in
making such a decision are set out in s 98Z0(2) and include:

(a) the jurisdiction in which the defendant and protected person/s under the DVO generally
reside or are employed

(b) any difficulty the respondent to the proceedings may have in attending the proceedings

(c) whether there is sufficient information available to the court in relation to the DVO and
the basis on which it was made

(d) whether any proceedings are being taken in respect of an alleged contravention of the DVO
and the jurisdiction in which those proceedings are being taken

(e) the practicality of the applicant (if not the defendant under the DVO) applying for, and
obtaining, a local DVO against the defendant with similar prohibitions or restrictions

(f) the impact of the application on children who are protected persons under the DVO
(g) any other matters the court considers relevant.
The court may decline to hear an application if satisfied there has been no material change in

the circumstances on which the making of the order was based and that the application is in the
nature of an appeal against the order: s 98Z0(3).
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The right of appeal to the District Court against a decision relating to variation or revocation
extends to non-local DVOs: s 84(2)(e).
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[24-000]

[24-020]

AVO proceedings involving children

Introduction
Last reviewed: September 2025

This chapter outlines:

e The jurisdiction of the Children’s Court to make apprehended violence orders (AVOs).

e Considerations in relation to children that may arise in AVO proceedings.

Note: All references to sections in this chapter are, unless otherwise stated, references to the
Crimes (Domestic and Personal Violence) Act 2007 (the Act). References to PN 2/2012 are to
Local Court Practice Note 2 of 2012 — Domestic and personal violence proceedings.

See also [38-340] Apprehended violence orders in the Children’s Court — criminal
jurisdiction chapter and, generally, [22-000] Apprehended violence orders.

Jurisdiction of the Children’s Court
Last reviewed: September 2025

The Children’s Court has jurisdiction to hear and determine an application for an apprehended
violence order (AVO) in various circumstances.

Proceedings involving a child defendant

Where the defendant is under 18 years of age at the time the application is made (including an
application for variation or revocation), the matter must be dealt with in the Children’s Court:
s 91(1)—(3). There is no statutory provision to allow applications involving an adult and child
defendant to be heard together, despite the same subject matter and common witnesses.

See Children’s Court Practice Note 8 regarding the procedure to be adopted in the
Children’s Court on the first listing of the matter:

» A court support officer and/or legal representative may be involved to consider if referral

to interventions and/or counselling is more appropriate.

e There may be an adjournment of the proceedings of between 3—5 months, by consent,

with interim orders to facilitate this process.

» Ifthere are no breaches during the adjournment period, the application may be withdrawn
and dismissed.

See also [22-000] Apprehended violence orders, including [22-060] Interim and provisional
orders.

Power to make, vary or revoke AVO in care proceedings
Section 40A provides that during care proceedings under the Children and Young Persons (Care
and Protection) Act 1998 (CYP(C&P) Act):

e The Children’s Court may make an AVO for the protection of the child to whom the
proceedings relate or any relative or person residing in the same property as the child, or
vary or revoke any existing order that protects any of those persons: s 40A(1).

* An order may be made, varied or revoked either on application of a party to the proceedings
or on the court’s own motion: s 40A(2).
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Parties to the proceedings and the defendant all have standing to appear in respect of the AVO:
s 40A(7). However:

e The court cannot make or vary an order if aware the defendant is subject to criminal
proceedings relating to some or all of the circumstances that justify making the order:
s 40A(3).

e Before making, varying or revoking an order under s 40A, the court is to notify the
Commissioner of Police and Secretary of the Department of Communities and Justice (DCJ),
and give them standing to appear in the proceedings: s 40A(4)—(5).

e Sections 48(3) and 72B (concerning general restrictions) do not apply to an application made
under s 40A(2): s 40A(6).

Note: standing in proceedings under s 40A is delegated under instrument by the Commissioner
of Police to all police prosecutors. For DCJ, the legal representative employed or engaged by
DCJ in those proceedings will generally appear in any s 40A component of the proceedings.

Considerations in proceedings involving children

Last reviewed: September 2025

Definition

A “child” is defined in the Act as a person under the age of 16 years: s 3.

Applications for orders

Only a police officer may make an application for an apprehended violence order (AVO) for
the exclusive protection of a child/children only (excluding an application under s 48(2)(c)
concerning coercion to enter forced marriage): s 48(3). An applicant who is 16 years of age
or over, but under 18 years of age, has full capacity to make an application and to apply for a
variation or revocation of an AVO: s 48(6).

A private applicant may seek orders that extend to the protection of a child. However, the
court may refer such an application to the Commissioner of Police if it considers it would be in
the best interests of the child for a police officer to appear in the application: s 48(4A).

Case management

Determination if child to give evidence

Children “should not be required to give evidence in any manner about a matter unless the court
is of the opinion that it is in the interests of justice for the child to do so”: s 41(4).

It will be apparent in many cases that a child may be called to give evidence. In police
applications, it should be ventilated at an early stage. However, in matters where parties are
unrepresented it may not be immediately apparent and may be problematic.

A determination under s 41(4) should be made prior to allocating a hearing date. If CCTV
facilities are required, that may affect the venue and date allocated in the court diary.

When making a determination under s 41(4), take into account the objects of the Act and
s 41. This must be balanced against the nature of the order sought and the reasons why a party
is requesting the court to allow a child to be called to give evidence.
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Family law orders and contact with children

Where children of the relationship are living in the household of the protected person and/or the
defendant, the court should raise the matter with the parties (particularly unrepresented parties)
before making any order.

When deciding whether or not to make or vary a final or interim AVO, the court is required
to consider:

 the safety and protection of the protected person and any child directly or indirectly affected
by domestic or personal violence (s 42(2)), and

o whether contact between the protected person or between the defendant and any child of
either of those persons is relevant to the making or variation of the AVO, having regard to
any relevant parenting order of which the court has been informed: s 42(3).

An applicant has a positive duty to inform the court of any relevant existing or pending parenting
orders that relate to contact between the protected person, or between the defendant, and any
child of either of those persons, and the court is to inform the applicant of this obligation: s 42(1),
(5). Although a contravention of the section does not invalidate an order or variation (s 42(4)),
Part 8.3 PN 2/2012 reinforces these requirements.

Procedures at hearing

Proceedings to be held in absence of public — ss 41, 4144

Proceedings involving children/young persons, or where a child/young person is called as a
witness, are to be heard in the absence of the public unless the court otherwise directs: ss 41(2),

41AA(1). “Young person” means a person over 16 years of age but under 18 years of age:
s41AA(2).

Even if the proceeding to which s 41 applies are open to the public, the court may direct any
person, other than a person directly interested in the proceedings, to leave the court during the
examination of any witness: s 41(3).

Evidence from children

If a child is required to give evidence in AVO proceedings, the evidence should be given in
accordance with Divs 3 and 4, Pt 6, Ch 6, Criminal Procedure Act 1986 (ss 306R—306Z1):
s 41(5), (6). The provisions enable evidence of the child’s interview by police to be given by
a recording (Div 3), and the child to give evidence in the proceedings by CCTV: Div 4. Part
6 applies to a child under 16 years of age at the time the evidence is given: s 306P Criminal
Procedure Act. However, a child over 16 years of age but under 18 years of age may also give
evidence by CCTV in AVO proceedings unless there are special reasons in the interests of justice
for the evidence not to be given by such means: s 306ZB(2), (4), (5) Criminal Procedure Act.

See further at Pt 8 PN 2/2012; Evidence from vulnerable persons at [10-000]; Procedures
for evidence from vulnerable persons at [22-100].

Note: s 294B(1A), Criminal Procedure Act, which extends special procedures for taking the
evidence of the complainant in sexual offence proceedings to the complainant’s evidence in
AVO proceedings expressly does not apply in the case of a child who is covered by Div 4, Pt 6,
Ch 6: s 294B(2).
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Right to support person when giving evidence — s 46

A party to AVO proceedings (whether a person in need of protection (PINOP) or defendant),
has the right to choose a support person to be present near them when giving evidence: s 46(2).
That person may include (without limitation) a parent, guardian, relative or friend: s 46(3)(a).
Section 46 includes a note regarding the similar provisions in s 306ZK Criminal Procedure Act.

The court must make whatever direction is appropriate to give effect to a party’s decision
to have a support person present near the party, and within the party’s sight, when the party is
giving evidence: s 46(4).

Questioning of child witnesses — s 414

A child giving evidence in apprehended domestic violence order (ADVO) proceedings is not
to be questioned by an unrepresented defendant, but may be asked questions via a lawyer or
other suitable person appointed by the court: s 41A(1).

Section 41A codifies the existing provision in PN 2/2012 at Pt 8.1, so far as ADVO
proceedings are concerned. The practice note further applies in apprehended personal violence
order (APVO) proceedings.

Prohibition against publication of child’s name and identifying information

Section 45 provides it is an offence to publish or broadcast the name of, or any information,
picture or material that identifies a child, or is likely to lead to the identification of a child,
involved in AVO proceedings. The protection extends to a child for whose protection an order
is sought who appears, or is likely to appear as a witness, or who is reasonably likely to be
mentioned in proceedings: s 45(1), (5).

See also Civil Trials Bench Book, Closed court, suppression and non-publication orders at [1-
0400].

Making orders

Test to be applied
Where the PINOP in an ADVO application is a child, it is not necessary for the court to find
that the person “in fact fears” the defendant will commit a domestic violence offence or engage
in stalking or intimidation: s 16(2)(a).

A substantially identical provision is found in s 19(2) concerning APVOs.

For considerations regarding setting the duration of an order, see s 79 (APVOs) and s 79A
(ADVOs). The default period of an ADVO where the defendant is under 18 years old is 1 year:
s 79A(6). However, the court may specify a different period considering the s 79A(2) factors:
s 79A(1)(a). An indefinite order may not be made against a person who is under 18 years of
age when the application was made: s 79B(1)(b).

Under ss 17 and 20, certain considerations apply to the making of an AVO where a child is
directly or indirectly affected by the defendant’s alleged conduct. These include:

e where an order would prohibit or restrict access to the defendant’s residence — the effects
and consequences on the safety and protection of the protected person and any children
living or ordinarily living at the residence if an order prohibiting or restricting access to the
residence is not made

 any hardship to the protected person and any children that may be caused by making or not
making the order

» the accommodation needs of all parties, particularly the protected person and any children.
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Statutory obligations for children when making an order — s 38

The court must extend the operation of any AVO to include any children with whom the PINOP
has a domestic relationship: s 38(2). The court is not required to comply with s 38(2) if satisfied
there are good reasons for not doing so and gives the reasons: s 38(3).

Variation of family law orders

In making or varying an ADVO, defined as a family violence order in s 4 Family Law Act 1975
(Cth), the court may revive, vary, discharge or suspend any parenting order, recovery order
or injunction made under the Family Law Act: Family Law Act (Cth), s 68R(1). The Family
Law Act provides that a child is “exposed to family violence” for the purposes of the Act if
the child sees or hears family violence, or otherwise experiences the effects of family violence
(s 4AB(3)), and sets out examples of situations that may constitute such exposure: s 4AB(4).

Section 68R(3) Family Law Act (Cth) limits the court’s power. The court may not alter an
existing family law order or injunction unless also making or varying an interim or final family
violence order, and must have material before it that was not before the court that made the
family law order or injunction.

The court’s jurisdiction derives from s 69J Family Law Act.
Practical considerations
Note:

« the statutory prohibitions under s 68R(3)

« the statutory prohibition against discharging a family law order or injunction that applies
under s 68R(4) if the court is only making an interim order, and

» factors that must be considered under s 68R(5). The court must:

— have regard to the purposes of this Division (as stated in s 68N, namely the resolution
of inconsistencies between family law and family violence orders, ensuring family law
orders do not expose people to family violence, and ensuring that the best interests of
children are met), and

— have regard to whether spending time with both parents is in the best interests of the child
concerned (see ss 60CB—60CG), and

— be satisfied that it is appropriate to vary, discharge or suspend a family law order or
injunction because a person has been exposed, or is likely to be exposed, to family
violence as a result of the operation of that order or injunction, in circumstances where
the order or injunction was inconsistent with an existing family violence order at the time
it was made or granted.

Section 68Q Family Law Act (Cth) provides for the Family Court’s powers in relation to
inconsistent family law orders and family violence orders.

The court should exercise caution when utilising powers under s 68R and be satisfied the
application is not simply seeking to appeal or revisit existing family law orders.

Variation and revocation applications

Generally, an application to vary or revoke an AVO may only be made by a police officer or by
an interested party (ie the defendant or a protected person, and in the case of a child who is a
protected person, a parent or the Secretary of DCJ): s 72A(2).
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Police-initiated orders where a protected person is a child

An interested party seeking to vary or revoke a police-initiated order requires leave if the
protected person is a child: s 72B. The court is not to:

e Hear the application, unless satisfied that notice has been served on the Commissioner of
Police in accordance with the rules of court (see Pt 5, Local Court Rules 2009): s 72C(1)(b).

o Grant leave, if it is of the opinion the application would significantly increase the risk of
harm to the child: s 72B(3).

The Commissioner of Police has standing to appear in proceedings for the variation or
revocation of any police-initiated order: s 72C(2).

Other orders where a protected person is a child

Under s 72D, where an AVO was not police-initiated but a protected person under the order is
a child, the court may, if considering it to be in the best interests of the child to do so:

» notify the Commissioner of Police and any interested party of an application to vary or
revoke the order, and

o give the Commissioner and interested party standing to appear in the proceedings.
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Committal proceedings

Note: All references to sections in this chapter are, unless otherwise stated, references to
sections of the Criminal Procedure Act 1986.

Local Court Practice Note Comm 3 (PN Comm 3) sets out the procedures to be followed by
magistrates for committal proceedings for offences commenced on or after 9 January 2023. See,
in particular, the flowchart at Appendix A which identifies the key steps in the proceedings. For
Practice Notes applicable to earlier proceedings, see [74-000].

Introduction

Last reviewed: November 2023

Committal procedures were changed as a result of amendments to the Criminal Procedure Act
1986 by the Justice Legislation Amendment (Committals and Guilty Pleas) Act 2017 which
commenced on 30 April 2018. A primary purpose of the reforms, as they relate to committals,
is to reduce delays in indictable cases being finalised in the District Court. The Attorney
General said, during the Second Reading Speech, that the reforms would do this “by improving
productivity and ensuring that cases are effectively managed”: NSW, Legislative Assembly,
Debates, 11 October 2017, p 6.

It is the role and function of the Director of Public Prosecutions to determine whether a person
should be tried upon indictment and the particular charge: s 7, Director of Public Prosecutions
Act 1986. As a result of these amendments, the prosecutor must also certify the evidence
available is capable of establishing the elements of each offence the subject of the proceedings:
s 66(2).

Therefore, while a magistrate retains the power to manage committal proceedings from the
time an accused is charged until they are committed for trial or sentence, the magistrate is no
longer required to make a decision about the sufficiency of the evidence before committal.

Indictable offences

Last reviewed: November 2023

An indictable offence may be a strictly indictable offence or an indictable offence as provided
in the Criminal Procedure Act, s 260. The Act provides that an offence listed in Table 1 of Sch 1
of the Act is an indictable offence which is to be dealt with summarily unless the prosecuting
authority or the person charged elects otherwise.

An offence listed in Table 2 of Sch 1 is an indictable offence which is to be dealt with
summarily unless the prosecuting authority elects otherwise.

For Table 1 and Table 2 offences, s 263(1) provides an election must be made within the
time fixed by the Local Court, unless special circumstances exist and leave is granted: s 263(2).
However, an election may not be made, in the case of a not guilty plea, after the taking
of prosecution evidence in the summary hearing or, in the case of a guilty plea, after the
presentation of the facts by the prosecution: s 263(3). In relation to the summary disposal of
indictable offences under Ch 5, an election is made either orally or in writing to the Local Court.
If it is not made in this manner, an election has not been made: Johnston v DPP [2021] NSWSC
333 at [63]-[66]; Criminal Procedure Regulation 2017, cl 117(2).
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Nature of, and steps involved in, committal proceedings
Last reviewed: September 2024

Committal proceedings are defined in s 3(1) as:

proceedings before a magistrate for the purpose of committing a person charged with an
indictable offence for trial or sentence.

Committal proceedings are generally conducted by a magistrate in open court: ss 56(1), 57(1).
The following steps during the committal proceedings are identified in s 55 (emphasis added):

(a) proceedings are commenced by the issuing and filing of a court attendance notice,
(b) a brief of evidence is served on the accused by the prosecutor,

(c) acharge certificate setting out the offences that are to proceed is filed with the Court and
served by the prosecutor on the accused,

(d) ifthe accused is represented, one or more case conferences are held by the prosecutor and
the legal representative for the accused,

(e) ifthe accused is represented, a case conference certificate is filed in the Court,

Note: An unrepresented accused is not required to participate in a case conference: s 69(a).
In such cases, the matter should be adjourned so the accused can obtain legal advice and/or
representation.

(f) the accused pleads guilty or not guilty to each offence which is proceeding and the
magistrate commits the accused for trial (if the accused pleads not guilty) or sentence
(if the accused pleads guilty).

The magistrate’s role is limited to overseeing the various steps identified in s 55 and to ensuring
the necessary procedural steps have been completed before committing the accused for trial or
sentence: NSW, Legislative Assembly, Debates, 11 October 2017, p 6. That is, it is essentially
a supervisory role, intended to ensure there has been compliance with the procedural regime:
Black v R (2022) 107 NSWLR 225 at [7].

The magistrate may fix days for the purpose of taking steps or doing other things during the
committal proceedings: s 56(2).

Subject to “any necessary modification” and any provision in Ch 3 Pt 2, the following
provisions also apply to committal proceedings:

e sections 30 (change of venue), 36, 3741 (representation, conduct of case, recording of
evidence and adjournments), and 44 (case not to be proceeded with): s 58(a)

e Part 3 (attendance of witnesses and production of evidence in lower courts) and Pt 4
(warrants) of Ch 4: s 58(b) and (c¢).

If an accused is not legally represented, s 59(1)(a) of the Act requires a magistrate to give the
accused an oral and written explanation of:

(a) the committal process including charge certification, case conferences and committal for
trial or sentence; and

(b) the sentencing discount scheme under Pt 3 of the Crimes (Sentencing Procedure) Act 1999
that applies in the case of a guilty plea in relation to State offences.

If an accused is legally represented, a magistrate is not required to give an oral explanation of
the committal process, but is required to give an oral explanation of the sentencing discount
scheme, as well as written explanations of both: s 59(1)(b).
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The oral explanation of the committal process and sentencing discount scheme is set out in
cl 9A of the Criminal Procedure Regulation 2017, and the written explanation in cl 9B.

Note: A magistrate is not required to explain the sentence discount scheme when the offences
involved are Commonwealth offences: s 59(4).

The explanation must be given after a charge certificate is filed and before the first day on
which a case conference is held. If a case conference is not required to be held (see further
at [28-120]), then the explanation must be given before the accused is committed for trial or
sentence: s 59(2).

PN Comm 3 sets out in detail the procedures to be followed during committal proceedings.
It provides timetables for the preparation and service of the brief of evidence, filing of charge
certificates, case conferences and filing of case conference certificates.

Committal proceedings are to progress in accordance with the identified timetable unless the
court is satisfied departure from the timetable is in the interests of justice: PN Comm 3, [5.1].
Information to be given to unrepresented accused — Table 1 offences
Section 265(1) Criminal Procedure Act provides as follows:

When a person charged with an indictable offence listed in Table 1 to Schedule 1 first appears
before the Local Court in respect of the offence, the Court:

(a) 1istoaddress the person about the person’s rights to make an election and the consequences
of not making an election, and

(b) is to give to the person a statement about the person’s right to make an election and
the consequences of not making an election that is in the form of words prescribed by the
regulations.

The obligation does not arise if the defendant is represented by a lawyer: s 265(1A).

The statement referred to in s 265(1)(b) is set out in Sch 1, Form 5, Criminal Procedure
Regulation 2017.

Accused to appear by audio visual link (AVL)

Last reviewed: November 2023

The court must comply with the provisions of s SBB(1) Evidence (Audio and Audio Visual
Links) Act 1998. This section has the effect that upon the initial appearance of an accused
person in custody, if bail is refused, the person must appear by AVL on the next occasion
unless the court otherwise directs. There is no requirement for the accused person or the legal
representative to consent to this course. (This provision does not apply to accused persons
attending court cells in custody for the purposes of attending a conference).

Where facilities exist to enable the appearance of the accused persons in custody via AVL,
the technology must be utilised. The court papers should be clearly marked AVL to ensure such
accused persons appear via AVL.

Serving the brief of evidence
Last reviewed: November 2023

A brief of evidence must be served for:
« strictly indictable matters,
o Table matters where an election has been made to proceed on indictment, and

e Commonwealth matters proceeding on indictment.
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A brief of evidence will not be ordered in a Table matter unless the court is informed the accused
has pleaded not guilty: PN Comm 3, [4.1].

Orders will be made for the service of the brief of evidence on the accused or their legal
representative on the first return date in accordance with PN Comm 3, [7.1]. The brief must be
served on or before the day specified by the magistrate (s 61(1)) together with copies of any
proposed exhibits or, if it is not practicable to provide copies, a notice relating to the inspection
of them (s 64).

The material in the brief may, but is not required to, be in admissible form: s 62(2). Removing
the requirement that evidence be in admissible form is intended to facilitate early service of the
brief: NSW, Legislative Assembly, Debates, 11 October 2017, p 7.

Relevant material obtained by the prosecutor after service of the brief must be served as soon
as practicable: s 63(1)—(2). The prosecutor’s disclosure obligations are unaffected: s 61.

The brief must include copies of the following:

« all material forming the basis of the prosecution case,
 any other material reasonably capable of being relevant to the accused’s case, and
» any other material that would affect the strength of the prosecution case: s 62(1).

Note: The Office of the Director of Public Prosecutions (NSW) and the NSW Police Force
have agreed to a Protocol for the contents of the brief of evidence which identifies when
evidence should be provided in admissible form. The Commonwealth Director of Public
Prosecutions has also published guidelines for its partner agencies concerning the types of
evidence that should be obtained in admissible form.

A magistrate can only rely on the advice of the parties as to whether a brief of evidence is
“complete” or “compliant” as it is not a function of the Local Court to investigate its contents:
Belkheir v DPP [2023] NSWSC 1233 at [59]. If an accused takes issue with compliance
with brief service orders and whether charge certification can proceed, the magistrate is to
consider what action to take pursuant to s 68(2): Belkheir v DPP at [60]; see [28-100] Charge
certificates, below.

A magistrate has an implied power to make a restricted retention order (RRO), if requested
by the prosecution, which restrains the defendant from retaining copies of parts of the brief
of evidence: Commissioner of Police v Walker [2023] NSWSC 539 at [61]-[62], [80], [82];
s 61(1), (2); BUSB v R (2011) 80 NSWLR 170 at [25]-[34]. A RRO may be necessary where
a serious matter is not prosecuted or prosecution evidence is weakened as no other appropriate
accommodation can be made for the safety of prospective witnesses: Commissioner of Police v
Walker at [80]. Whether such an order is made and how it is framed are determined by balancing
competing public policy considerations, including the accused’s rights, and can be crafted to
solve issues in a particular case: Commissioner of Police v Walker at[72], [80]; HT v The Queen
(2019) 269 CLR 403.

Charge certificates

Last reviewed: November 2023

The prosecutor must file and serve a charge certificate by the date set by the magistrate, which
is after the service of the brief of evidence and “not later than 6 months after the first return
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date for a court attendance notice in the committal proceedings”: s 67(1), (2); see also Belkheir
v DPP [2023] NSWSC 1233 at [58]. The matter will be adjourned to enable this to occur in
accordance with PN Comm 3, [8.1].

A later day may be set if the accused consents or if the magistrate considers doing so is in
the interests of justice: s 67(3). When determining whether or not it is in the interests of justice,
the complexity of the proceedings is a relevant consideration: s 67(4).

The charge certificate must be set out in accordance with Form 1A of cl 9D Criminal
Procedure Regulation 2017.

The charge certificate must relate to the offences set out in the CAN and must:

» specify the relevant offences and their details
» specify any back up or related offences
» ifrelevant, specify any offences that will not proceed, and

» contain any other matter prescribed by the regulations: s 66(1).

The prosecutor must certify the evidence is capable of establishing each element of the offences
the subject of the proceedings: s 66(2). If the prosecutor determines that other offences are to
be included in the proceedings an amended charge certificate must be served and filed before
the accused is committed for trial or sentence: s 67(5).

Failure to file charge certificate

If the charge certificate is not filed in the specified time, the magistrate must discharge the
accused or adjourn the proceedings: s 68(2). In determining the appropriate action the interests
of justice must be considered: s 68(3). While the “interests of justice” encompass a wide variety
of factors, a prosecutor should provide good and cogent reasons why charge certification cannot
occur in the statutory time frame, particularly where an accused is in custody bail refused,
or subject to stringent bail conditions: Zahed v DPP [2023] NSWSC 368 at [50]. By way of
example, in Zahed v DPP, the nature of the charges (murder and aggravated kidnapping) and
the size of the brief of evidence (17 lever-arch folders), taken together, justified a finding that
it was in the interests of justice to extend the charge certification period beyond six months,
although ordinarily, six months would be sufficient: at [S3]-[57].

If a warrant has been issued because the accused failed to appear, the 6 month period for
filing the charge certificate is extended by the number of days between the issue of the warrant
and the accused being brought before the court: s 68(4).

Case conferences
Last reviewed: November 2023

After a charge certificate has been filed and before a case conference is held a magistrate
must provide the accused with an oral and written explanation of the committal process and
the sentencing discount scheme in Pt 3 of the Crimes (Sentencing Procedure) Act 1999: see
[28-040], above.

Generally if an accused is represented the prosecutor and the accused’s legal representative
must hold a case conference after the charge certificate has been filed: ss 70(4), 71(1). The
proceedings will be adjourned for eight weeks to enable a case conference to occur and for the
case conference certificate to be filed: PN Comm 3, [9.2(a)].

There is no limit on the number of case conferences which may be held: s 70(5).
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The initial case conference must be held in person or by audio visual link (AVL): s 71(2).
However, an initial case conference may be held by telephone if the magistrate is satisfied there
are exceptional circumstances which render it impracticable to hold the conference in person
or by AVL: s 71(3). Subsequent case conferences may be held via telephone: s 71(2).

A further case conference may be held after an amended charge certificate is filed but is not
required: s 70(6).
Separate case conferences must be held for jointly accused persons, unless the prosecutor

and each accused consent to a joint conference and provided a charge certificate has been filed
for each accused: s 73(1), 7(2).

When a case conference is NOT required
A case conference is not required if the accused:

 is unrepresented, or

e pleads guilty to the offences and the plea is accepted by the magistrate before the case
conference is held, or

e is committed for trial under Div 7 (when unfitness to be tried is raised): s 69.

Obligations of accused’s legal representative

The accused’s lawyer is obliged to obtain instructions concerning the case conference and must
explain to the accused the various matters identified in s 72(2) including the effect on the
sentencing discount if the guilty plea is entered at different stages of the proceedings: s 72.

Completing and filing case conference certificates

After a case conference has been held, a case conference certificate must be completed and filed
by the date ordered by the magistrate: s 74(1). The certificate must comply with Form 1B of
the regulations: Criminal Procedure Regulation 2017, cl 9G.

The prosecutor and the accused’s legal representative must ensure the case conference
certificate complies with the requirements of the Act and is completed and signed before the
date set: ss 74(3), (4).

Where more than one case conference is held, the certificate must be filed after all the case
conferences are completed: s 74(2). Section 75 identifies the matters which need to be addressed
by the parties in the certificate. Although magistrates do not see the certificate, where there
have been lengthy plea negotiations, it may be prudent to enquire with the parties that all offers,
including defence offers, have been recorded in the certificate. See Ke v R [2021] NSWCCA
177 where a 25% discount was allowed even though a rejected plea offer by the accused before
committal was not recorded in the certificate.

When a case conference certificate is not required

A certificate is not required if all the offences to which the proceedings relate are to be dealt
with summarily, or when the offences are not proceeding to committal: s 74(5).

Plea offer after certificate filed but before committal

A plea offer can be made after the case conference certificate has been filed but before
committal. Such an offer is treated as if it formed part of the case conference material:
s 77(1)—(2). Further plea offers must be made in writing, served on the other party and filed
with the court: s 77(1). A plea offer made in these circumstances must be annexed to the case
conference certificate: s 77(3).
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Confidentiality of case conference material

Generally, case conference material is not admissible in any proceedings: s 78(1). Matters in
case conference certificates are treated as confidential: s 79. The disclosure of any information
during or in relation to the case conference is not a pre-trial disclosure for the purposes of the
Crimes (Sentencing Procedure) Act 1999, s 22A: s 81.

Other than in the proceedings identified in s 78(2), a case conference certificate cannot be
required to be produced in any proceedings: s 78(3).

Failing to fulfil case conference obligations

If the magistrate is satisfied that a case conference certificate has not been filed by the specified
date due to an unreasonable failure by either party, the magistrate may make orders set out in
s 76. Actions that may warrant a magistrate making such orders include unreasonable failures to:

e participate in a case conference, or

e complete or file the case conference certificate: s 76.

If a prosecutor has unreasonably failed to fulfil these obligations, the magistrate may discharge
the accused or adjourn the committal proceedings: s 76(2).

If the accused’s legal representative has unreasonably failed to fulfil their obligations, the
magistrate may commit the accused for trial or sentence as if a case conference were not
required, or adjourn the proceedings: s 76(3).

In determining whether to take such action, the magistrate must consider the interests of
justice: s 76(4). This includes the availability of alternative s 76 pathways, the committal’s
impact on the defendant (the loss of a discount for an early plea of guilty in s 25D Crimes
(Sentencing Procedure) Act 1999), and the broad purposes of committal proceedings (defined in
Landrey v DPP (2022) 110 NSWLR 127 at[31] as “to ensure ... cases are not listed for trial until
the possibilities of guilty pleas have been explored and, so far as possible, exhausted”): Elwood
v DPP [2023] NSWSC 772 at [60]-[65]. In cases where delay, or long delay, is the cause of the
failure to comply with case conferencing obligations, this may not demonstrate unreasonable
failure to participate in a case conference or complete a case conference certificate: Elwood v
DPP at [60].

Examining prosecution witnesses during committal proceedings — ss 82—85
Last reviewed: November 2023
Section 82 provides:

» A magistrate may direct the attendance at the committal proceedings of a person whose
evidence is referred to in the brief or who has been referred to in other material provided
by the prosecution to the accused. The direction may be made following application by the
accused or the prosecutor: s 82(1).

e The magistrate must give the direction if an application is made by the accused or the
prosecutor and the other party consents to the direction being given: s 82(4).

An application can only be made after the charge certificate has been filed: s 82(3).

Test for direction under s 82

A direction may only be made if the magistrate is satisfied there are substantial reasons why, in
the interests of justice, the witness should attend to give oral evidence: s 82(5). The principles
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to be applied in deciding whether there are substantial reasons in the interest of justice were
summarised in Sim v Magistrate Corbett [2006] NSWSC 665, per Whealy J, by reference to
the test for the previous s 91, at [20] as follows:

1. The purpose of the legislation is to avoid delays in the criminal process by unnecessary or
prolix cross-examination at committal.

2. The onus is on the defence to satisfy the Local Court that an order should be made directing
the attendance of witnesses.

3. The process is an important part of the committal proceedings. The refusal of an application
may have a significant impact upon the ability of the defendant to defend himself. As well,
the prosecution has a real interest in ensuring only appropriate matters are sent for trial.

4. Inrelation to matters falling within s 91 Criminal Procedure Act 1986, the defendant must
show that there are reasons of substance for the defendant to be allowed to cross-examine
a witness or witnesses.

5. The obligation to point to substantial reasons is not as onerous as the reference to “special
reasons” in s 93; nevertheless it raises a barrier, which must be surmounted before
cross-examination will be permitted.

6. Each case will depend on its own facts and circumstances. It is not possible to define
exhaustively or even at all what might, in a particular case, constitute substantial reasons.
It may be a situation where cross-examination may result in the discharge of the defendant
or lead to a successful no-bill application; it may be a situation where cross-examination
is likely to undermine substantially the credit of a significant witness. It may simply be
a situation where cross-examination is necessary to avoid the defendant being taken by
surprise at trial. The categories are not closed and flexibility of approach is required in the
light of the issues that may arise in a particular matter.

7. Substantial reasons might exist, for example, where the attendance of a witness is sought to
enable cross-examination in respect of a matter which itself might give rise to a discretion
or determination to reject evidence at trial.

8. The expression “substantial reasons” is not to be ascertained by reference to synonyms or
abstract dictionary definitions. The reasons advanced must have substance in the context
of the committal proceedings, having particular regard to the facts and circumstances of
the particular matter and the issues, which critically arise or are likely to arise in the trial.

Note: For cases regarding substantial reasons, see Murphy v DPP [2006] NSWSC 965; Sim v
Magistrate Corbett [2006] NSWSC 665; McKirdy v McCosker [2002] NSWSC 197; Lawler v
DPP (2002) 56 NSWLR 1; Losurdo v DPP (unrep, 10/3/98, NSWSC) per Hidden J; Hanna v
Kearney (unrep, 28/5/98, NSWSC) per Studdert J; DPP v Losurdo (1998) 44 NSWLR 618.

When a direction cannot be given

A direction may not be given requiring the attendance of the complainant in proceedings for
a prescribed sexual offence if the complainant is a cognitively impaired person (within the
meaning of Ch 6 Pt 6): s 83(1).

Nor may a direction be given to require the attendance of a complainant in proceedings
for a child sexual assault offence if the complainant was under 16 years old when the alleged
offences were committed and is under 18 years old at the time of making the application:
s 83(2). The definition of a child sexual assault offence extends to Commonwealth offences
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which correspond to the offences identified in s 83(3)(a)—(c) or an offence prescribed by the
regulations: s 83(3)(d). Section 83(3)(d) only applies to proceedings which commenced after
1 December 2018.

Excluded witnesses under s 84
Section 84 provides that a direction may not be given in the following circumstances:

¢ to direct the attendance of an alleged victim of an offence involving violence the subject of the
committal proceedings (even if the parties to the proceedings consent) unless the Magistrate
is satisfied there are special reasons why the alleged victim should, in the interests of justice,
attend to give oral evidence: s 84(1)

o to direct a vulnerable person whose evidence is referred to in the brief of evidence to give
evidence orally unless:

(a) the Magistrate is satisfied there are special reasons why the vulnerable person should, in
the interests of justice, attend to give evidence, or

(b) the prosecutor consents: s 84(1A)

o to direct the attendance of a sexual offence witness (even if the parties to the proceedings
consent) unless the Magistrate is satisfied there are special reasons why the sexual offence
witness should, in the interests of justice, attend to give evidence: s 84(1B).

Despite s 85(4) (see below), the Magistrate must not allow a person who is an alleged victim
of an offence involving violence to be cross-examined in respect of matters that were not the
basis of the reasons for giving the direction, unless satisfied there are special reasons why, in
the interests of justice, the person should be cross-examined in respect of those matters: s 84(5).

The “offences involving violence” are set out in s 84(3). An indictable offence that may be
dealt with summarily is not an “offence involving violence”: s 84(4).

The requirement of “special reasons” in s 84(1) is a more stringent test than that of
“substantial reasons”: Tez v Longley [2004] NSWSC 74 (by reference to the predecessor
provision in s 93(1)). See also McNab v DPP (NSW) (2021) 106 NSWLR 430 at [59], [97]
(although the Court of Appeal in that case was considering those expressions in the context of
s 19(1) Crimes (Appeal and Review) Act 2001). See further below.

The nature of “special reasons” in the interests of justice was considered in a number of
decisions concerning the predecessor provision in s 93. Something more than a disadvantage to
the accused from the loss of the opportunity to cross-examine the complainant at the committal
must be shown. It would be necessary to show that there would be a real risk of an unfair trial
should oral evidence not be permitted and that the prospect of prejudice or possible prejudice
should be shown to be beyond the ordinary: Murphy v DPP [2006] NSWSC 965. In Murphy,
Whealy J stated at [44]:

Where, however, significant care must be taken is in the arena of allegedly inconsistent statements
or versions from a complainant or a witness. I accept that where the victim has given more
than one version of an alleged offence and those versions are materially inconsistent, this may
warrant the alleged victim’s attendance for cross-examination under the section. It will not follow
automatically, however, that the section has been satisfied in such a circumstance ... Where
alleged inconsistencies result in a clear situation in which a defendant simply cannot know the
case which he has to meet, the inconsistency may be elevated to a higher plane, such that the
statutory hurdle may have been cleared.

In McNab v DPP, above, the court considered the distinction between using the phrase
“special reasons”, which applied when considering whether victims of offences of violence
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should be called to give evidence on a conviction appeal, and “substantial reasons”, for other
witnesses (Crimes (Appeal and Review) Act 2001, s 19(1)). Basten and McCallum JJA (Bell P
agreeing) concluded that the intention of using the expression “special reasons” was to provide
additional protection to the relevant victim/s and that, for reasons to be “special”, they should
be exceptional and not apply generically to that category of witness and offence: at [59], [97].

Note: For other cases regarding “special reasons”, see Murphy v DPP [2006] NSWSC 965;
DPP v O’Conner [2006] NSWSC 458; DPP v Rainibogi [2003] NSWSC 274; Lawler v DPP
(2002) 56 NSWLR 1; O’Hare v DPP [2000] NSWSC 430; Faltas v McDermid (unrep, 30/7/93,
NSWSC) per Allen J; Kennedy v DPP (1997) 94 A Crim R 341; B v Gould (1993) 67 A Crim
R 297; Foley v Molan (unrep, 20/8/93, NSWSC) per Levine J.

Vulnerable witnesses in Commonwealth committal proceedings

Section 15YHA of the Crimes Act 1914 (Cth) provides that “vulnerable witnesses” cannot be
cross-examined at committal proceedings. This applies to a child witness in particular child
proceedings (listed in s 15Y(1)), a vulnerable adult complainant in proceedings involving
slavery or human trafficking offences (see s IS5YAA and the offences listed in s 15Y(2)), or
a special witness (see s ISYAB) for whom an order under s 15YAB(3) is currently in force:
s I5YHA(2).

An adult is not a vulnerable adult complainant if they inform the court they do not wish to
be treated as such: s ISYAA(2).

This provision applies to proceedings commenced on or after 20 July 2020.

Manner in which evidence to be given

Generally, the accused must be present when evidence is taken: s 87(1). However, a magistrate
may excuse the accused from attending if they are legally represented: s 87(2).

Prosecution witnesses who are directed to attend must give evidence orally: s 85(1). However,
s 86 permits evidence to be given by way of a written or recorded statement if:

(a) the accused and prosecutor consent, or

(b) the magistrate is satisfied there are substantial reasons why, in the interests of justice, the
evidence should be given by a statement.

While witnesses may be examined and cross-examined, the magistrate must not allow a witness
to be cross-examined about matters that were not the basis of the reasons for giving the direction
unless satisfied there are substantial reasons why, in the interests of justice, the person should
be examined about those matters: s 85(4).

Committal for trial or sentence — Div 8, ss 95-98
Last reviewed: November 2023

The magistrate must commit the accused for trial or sentence after the case conference and
charge certificates have been filed: ss 95(1), 97(3). However, a magistrate may commit an
accused for sentence before a charge certificate is filed if the prosecutor consents, or if a charge
certificate has been filed but no case conference has been held: s 95(2). Before committal,
the magistrate must ascertain whether or not the accused pleads guilty to the offences being
proceeded with: s 95(4). It is mandatory to make the inquiry: Coles v DPP [2022] NSWSC
960 at [26]; Tuxford v DPP [2023] NSWSC 1300 at [13]. A failure to do so has the potential
to impact the sentencing discount subsequently available to an offender on sentence: Coles v
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DPP, above, at [27]-[28]. Although the Local Court is a very busy forum, it is important a
magistrate takes the time to know precisely what offences a defendant is pleading guilty and
not guilty to: Hijazi v DPP [2022] NSWSC 1218 at [18].

A magistrate must commit an accused for trial unless they accept a guilty plea, in which
case the accused must be committed for sentence to the District or Supreme Court: ss 96(1),
97(6). An accused can plead guilty at any time during the committal proceedings: s 97(1). A
magistrate may accept or reject a guilty plea but if a guilty plea is rejected, the proceedings
continue as if the accused had not pleaded guilty: s 97(2), (5).

Where there is a disagreement between the parties as to whether an accused should be
committed for trial or sentence on the basis of a factual dispute, the court must determine
whether the dispute relates to “essential facts” (the elements of an offence), which requires a
trial, or “mere facts”, where the dispute can be resolved on sentence: Hamilton v DPP [2020]
NSWSC 1745. In Hamilton v DPP, the magistrate refused to commit the accused for sentence
although he indicated an intention to plead guilty to a charge of detain for advantage contrary to
s 86(1)(b) Crimes Act 1900 because there was a dispute as to the purpose of the detention. The
magistrate accepted a prosecution submission that if the accused did not plead to the charge as
certified then he had to be committed for trial. Justice Button held that in doing so the magistrate
erred because, while obtaining an advantage was an element of the offence to be proved beyond
reasonable doubt, the nature of the advantage was not an element or essential fact and therefore
did not need to be proved: Hamilton v DPP at [65], [115]. The accused should have been
committed for sentence.

In circumstances where an accused has been committed for sentence, a judge of the District
or Supreme Court may order that the committal proceedings continue before a magistrate if
it appears to the judge that the facts do not support the offence to which the accused pleaded
guilty, the prosecution requests the order be made, or for any other reason the judge thinks fit
to do so: s 101(1). The committal proceedings then continue as if the person had not pleaded
guilty: s 101(2).

If the prosecution propose to proceed to trial on a principal count, a magistrate should not
accept a guilty plea to any alternative count notwithstanding the implied discretion in s 97(2):
Black v R (2022) 107 NSWLR 225 at [49]; see also Rothman J’s observations in Williams v R
[2022] NSWCCA 15 at [109]-[113] which are to similar effect.

Sample order — plea of guilty

| accept your plea and you are committed for sentence to the [District/Supreme] Court
at [Sydney/Sydney Western District etc] on [specify date] or to a date to be fixed by the
Criminal Listing Director or at such other court to be held at such other time and place
as may be appointed.

Bail should be considered in the usual way.

The court should consider whether a pre-sentence report is required. Where this is indicated,
the accused should be directed to report to the relevant Community Corrections Office within
seven days and the necessary notations made on the court file.

An accused who is unrepresented must not be committed for trial or sentence unless
the magistrate is satisfied the accused has had a reasonable opportunity to obtain legal
representation for, or legal advice about, the committal proceedings: s 98.
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Sample order — committal for trial — unrepresented accused

A brief of evidence has been served and a charge certificate has been filed. You are
unrepresented. | confirm you have been given a reasonable opportunity to obtain legal
advice but you remain unrepresented. [use as appropriate either: Witnesses have been
called to give evidence. OR No witnesses have been called to give evidence.] | have
already advised you that you are not required to participate in a case conference.
Accordingly, the requirements of the Act having been met, | commit you for trial to the
[District/Supreme] Court at [Sydney/Sydney Western District etc] on [specify date] or to a
date to be fixed by the Criminal Listing Director or at such other court to be held at such
other time and place as may be appointed.

My court officer will hand you a notice which provides information should you wish to make
an application for Legal Aid. It also sets out the steps you need to take if you want to vary
your bail conditions and sets out your obligations if you intend to rely on any alibi defence.

Sample order — committal for trial

A brief of evidence has been served and a charge certificate and a case conference
certificate has been filed. [use as appropriate either: Witnesses have been called to
give evidence. OR No witnesses have been called to give evidence.] Accordingly,
the requirements of the Act having been met, | commit the accused for trial to the
[District/Supreme] Court at [Sydney/Sydney Western District etc] on [specify date] or to a
date to be fixed by the Criminal Listing Director or at such other court to be held at such
other time and place as may be appointed.

My court officer will hand you a notice which provides information should you wish to make
an application for Legal Aid. It also sets out the steps you need to take if you want to vary
your bail conditions and sets out your obligations if you intend to rely on any alibi defence.

Sample order — committal for trial — when unfitness to be tried raised

The issue of fitness has been raised by [nominate party who raised question of fitness] and
| am satisfied the issue has been raised in good faith. Accordingly, | commit the accused
for trial to the [District/Supreme] Court at [Sydney/Sydney Western District etc] on [specify
date] or to a date to be fixed by the Criminal Listing Director or at such other court to be
held at such other time and place as may be appointed.

[28-180] Procedure when unfitness to be tried raised during committal proceedings —
ss 93-94

Last reviewed: November 2023

Chapter 3, Pt 2, Div 7 deals with the procedures to be followed when an accused’s fitness to
be tried is raised.
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Committal proceedings [28-240]

The question of unfitness may be raised by either party, or by the magistrate, at any time
during the committal proceedings. If satisfied the question has been raised in good faith, the
magistrate may commit the accused for trial: s 93(1)—(2). Before doing so, the magistrate may
require a psychiatric or other report be supplied by either party: s 93(3).

The accused can only be committed for trial under s 93 if the charge certificate has been
filed: s 94.

If an accused is subsequently found to be fit to be tried, an order may be made, remitting
the matter to a magistrate so a case conference can be held: s 52 Mental Health and Cognitive
Impairment Forensic Provisions Act 2020.

The matter may also be remitted to a magistrate for the holding of a case conference if the
court is satisfied that the question of the accused’s unfitness is not going to be raised in the
proceedings: s 52(4). Once the matter has been remitted, the proceedings are taken to be a
continuation of the original committal proceedings: s 52(5).

Costs —ss 116120

Last reviewed: November 2023

If a an accused person is discharged, or the matter is withdrawn, or if committed for a different
offence to that originally before the court, costs in favour of an accused person may be awarded:
ss 116-117. See commentary CPP at [2-s 116] and following. Costs may also be awarded in
favour of a defendant or the prosecutor on an adjournment if satisfied a party has incurred
additional costs because of unreasonable conduct or delay by the other: s 118. See commentary
CPP at [2-s 118.1] and following.

Alibi defence

Last reviewed: November 2023

Itis important for the magistrate to ensure that the appropriate form in relation to an alibi defence
is served upon the accused person by the registrar of the court. Proof of such service may be
important if the accused person seeks to raise an alibi defence at his or her trial, not having been
given the necessary notice. If the conduct of the committal indicates that an alibi defence will
be raised, it may be appropriate to give some further explanation as to the contents of the form
and the obligations placed on the defendant.

If the defendant is committed for trial, the magistrate should consider the question of bail
in the usual manner.

District Court video link
Last reviewed: November 2023

The District Court has video conference facilities available to enable a video link between the
court and various NSW correctional centres, including the Metropolitan Remand and Reception
Centre at Silverwater. The links are designed to reduce unnecessary transportation of prisoners
to and from court.

The Chief Judge requests that magistrates, upon a matter being committed for trial or
sentence to the Sydney District Court, give represented accused persons in custody the option
of appearing in person or by utilisation of the video link for the purpose of their first appearance
in the District Court.
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If an accused wishes to appear in person then the magistrate is to make normal orders for
committal to the District Court with the result that they will be brought to the Downing Centre
on the day of the first mention.

If the accused wishes to be heard by way of video link, then the magistrate is to make the
normal orders for committal to the District Court, but is to note that the matter is to proceed
by way of video link, further requesting that the person be in custody at Silverwater on the
listed date.

Unrepresented prisoners are required to appear at the District Court on the first mention
listing.
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Inquiries under the Mental Health and Cognitive
Impairment Forensic Provisions Act 2020

[30-000] Overview
The Mental Health and Cognitive Impairment Forensic Provisions Act 2020, which replaced
the Mental Health (Forensic Provisions) Act 1990 (the 1990 Act), provides a mechanism for
magistrates to deal with persons with mental health impairments or cognitive impairments
otherwise than in accordance with law. All references to provisions in this chapter are to
the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (the Act) unless
otherwise stated.

Cases decided before the Act commenced, addressing those aspects of the 1990 Act which
were unchanged, remain useful. The references in those cases to the old provisions have been
updated to reflect the current legislation.

A table of the sections in the 1990 Act corresponding to those in the Act follows.

1990 Act Corresponding provision/s in 2020 Act

s 31 s 8 Application of Part

s 32(1) s 12 Defendants with mental health or cognitive impairments*, see also s 9 Order
may be made at any time and s 15 Considerations*

s 32(2) s 13 Adjournment of proceedings*, see also s 15 Considerations*

s 32(3) s 14(1) Orders

s 32(3A), (3D) s 16(1), (4) Non-compliance*

s 32(4) s 14(2) Orders

s 32(4A), (4B) s 11(1), (2) Reasons for decisions

s 32(6) s 5 Cognitive impairment*

s 32A(1), (3) s 17(1), (3) Reports from treatment providers*

s 33(2) s 18(1), (2) Mentally ill or disordered persons* and s 19 Orders*, also see s 9 Order

may be made at any time

s 33(1A), (1B)

s 20(1), (2) Community treatment orders

s 33(1D), (4B), (4C)

s 21(1), (3) Proceedings before authorised justice

s 33(2), (4) s 23(1), (3) Dismissal of charges
s 33(4A) s 11(1) Reasons for decisions
s 33(5) s 26 Regulations*

s 33(5B), (6)

s 33(5A), (5AB), (6)

s 22 Transfer of defendants by certain persons*
s 24 Bail*

s 33(6) s 7(1) Definitions*
s 35 s 25 Transfer from correctional/detention centre
s 36 s 10 Means by which magistrate informed

Note: Although many of the provisions in the 2020 Act are largely in the same terms, or to the
same effect, as the corresponding provisions in the 1990 Act, those provisions marked with a
* are either new or different in some material way.

Part 2 of the Act relating to summary proceedings applies to criminal proceedings commencing
from 27 March 2021. Part 3 of the 1990 Act continues to apply to criminal proceedings which
commenced before that date: s 8, Sch 2.
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The provisions only apply to summary offences, or to indictable offences triable summarily:
s 8(1). The provisions do not apply to committal proceedings: s 8(2).

Reasons must be given for any decision to make, or refuse to make, any order pursuant to
Pt 2 of the Act: s 11. It is not mandatory to disqualify oneself from hearing a matter if a s 12
application is refused, but care must be exercised.

At those courts where the service is available, the clinical nurse consultant will provide a
report to assist the court’s determination of the matter. Frequently, if there is not a diagnosis of
mental illness, the nurse may identify a cognitive impairment/intellectual disability.

Section 15 outlines the factors a magistrate may consider in determining a s 12 application
(see below at [30-060]). The overview of the exercise of the court’s discretion discussed in
DPP v El Mawas (2006) 66 NSWLR 93, which concerned an application pursuant to s 32 of
the 1990 Act, remains useful.

To whom do the provisions relate?
Section 12 allows a magistrate to deal with a person under Div 2 if:

[[]t appears to the magistrate that the defendant has (or had at the time of the alleged commission of
the offence to which the proceedings relate) a mental health impairment or a cognitive impairment,
or both.

However, s 12(3) provides that Div 2 does not apply if the defendant is a mentally ill person or
a mentally disordered person. In such cases, s 18 (in Div 3) provides a mechanism for dealing
with those defendants. A mentally ill person or a mentally disordered person is defined in the
Mental Health Act 2007.

See also Person suffering from a mental illness, Commonwealth Offences chapter
at [18-140].

Definitions — ss 4, 5 Mental Health and Cognitive Impairment Forensic
Provisions Act 2020; ss 4(1), 14, 15 Mental Health Act 2007

Mental health impairment — defined in s 4 Mental Health and Cognitive Impairment
Forensic Provisions Act 2020

Under s 4(1), a person has a “mental health impairment” if:

(a) they have a temporary or ongoing disturbance of thought, mood, volition, perception or
memory, and

(b) the disturbance would be regarded as significant for clinical diagnostic purposes, and

(c) the disturbance impairs the emotional wellbeing, judgment or behaviour of the person.

It may arise from an anxiety disorder, an affective disorder including clinical depression
and bipolar disorder, a psychotic disorder, a substance-induced mental disorder that is not
temporary, or other reasons: s 4(2). However, a person does not have a mental health impairment
under the Act if it 1s caused solely by the temporary effect of ingesting a substance, or a
substance-use disorder: s 4(3).
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Cognitive impairment — defined in s 5 Mental Health and Cognitive Impairment
Forensic Provisions Act 2020

Under s 5(1), a person has a “cognitive impairment” if:
(a) they have an ongoing impairment in adaptive functioning, and

(b) they have an ongoing impairment in comprehension, reason, judgment, learning or
memory, and

(c) the impairments result from damage to or dysfunction, developmental delay or
deterioration of the person’s brain or mind that may arise from conditions identified in
s 5(2).

Section 5(2) provides that a cognitive impairment may arise from any of the following
conditions but may also arise for other reasons:

(a) intellectual disability

(b) borderline intellectual functioning

(c) dementia

(d) acquired brain injury

(e) drug or alcohol-related brain damage, including foetal alcohol spectrum disorder,

(f) autism spectrum disorder: s 5.

Mental illness — defined in s 4(1) Mental Health Act 2007

A “mental illness” means a condition that seriously impairs, either temporarily or permanently,
the mental functioning of a person and is characterised by the presence in the person of any one
or more of the following symptoms:

(a) delusions,

(b) hallucinations,

(c) serious disorder of thought form,
(d) asevere disturbance of mood,

(e) sustained or repeated irrational behaviour indicating the presence of any one or more of the
symptoms referred to in paragraphs (a)—(d).

Mentally ill persons — defined in s 14 Mental Health Act 2007

(1) A person is a mentally ill person if the person is suffering from mental illness and, owing
to that illness, there are reasonable grounds for believing that care, treatment or control of
the person is necessary:

(a) for the person’s own protection from serious harm, or

(b) for the protection of others from serious harm.

(2) In considering whether a person is a mentally ill person, the continuing condition of the
person, including any likely deterioration in the person’s condition and the likely effects of
any such deterioration, are to be taken into account.

When the definition of “mentally ill persons” was inserted in the Mental Health Act 1990 by the
Mental Health Legislation Amendment Act 1997, the explanatory note for this section stated:

A person may not be involuntarily detained under the Act unless the person is a mentally ill person
or a mentally disordered person. The amendment inserts a new definition of mentally ill person
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that removes the existing requirement that a person suffering from a mental illness is such a person
if the person requires care, treatment or control for the protection of the person or others from
serious physical harm ... The effect of this is to enable other kinds of harm, such as financial harm
or harm to reputation, to be considered when determining whether a person can be detained as a
mentally ill person. The new definition omits the existing provisions classifying persons suffering
from certain mental illnesses characterised by severe disturbance of mood or sustained or repeated
irrational behaviour as mentally ill if they require care, treatment or control for protection from
serious financial harm or serious damage to reputation. The new definition also makes it clear
that, in assessing whether a person is a mentally ill person, any likely deterioration in the person’s
condition and its effects is to be taken into account.

Mentally disordered persons — defined in s 15 Mental Health Act 2007

A person (whether or not the person is suffering from mental illness) is a mentally disordered
person if the person’s behaviour for the time being is so irrational as to justify a conclusion on
reasonable grounds that temporary care, treatment or control of the person is necessary:

(a) for the person’s own protection from serious physical harm, or

(b) for the protection of others from serious physical harm.

This category covers persons who are behaving irrationally and are a danger to themselves or
to others.

An inquiry under s 12

The question of the use of these provisions in dealing with a defendant is a discretionary one
for the magistrate: see Quinn v DPP [2015] NSWCA 331 at [5]. In coming to a conclusion,
the magistrate may inform themselves in any way they think fit, but a defendant is not required
to incriminate themselves: s 10. The powers in s 10 must be exercised in accordance with the
requirements of procedural fairness: DPP v El Mawas (2006) 66 NSWLR 93 at [74].

Section 15 lists the matters a magistrate may consider when deciding the appropriateness of
dealing with a defendant in accordance with Div 2:

(a) the nature of the defendant’s apparent mental health impairment or cognitive impairment;
(b) the nature, seriousness and circumstances of the alleged offence;

(c) the suitability of the sentencing options available if the defendant is found guilty of the
offence;

(d) relevant changes in the circumstances of the defendant since the alleged commission of
the offence;

(e) the defendant’s criminal history;
(f) whether the defendant has previously been dealt with under the Act or s 32 of the 1990 Act;
(g) whether a treatment or support plan has been prepared, and the content of that plan;

(h) whether the defendant is likely to endanger the safety of the defendant, a victim of the
defendant or any other member of the public;

(1) other relevant factors.

These factors, which inform the discretion of the magistrate, pull in different directions
depending on the circumstances. The inclusion of “other relevant factors” in s 15(i) ensures a
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broad discretion. Further, Spigelman CJ in DPP v El Mawas at [4] noted it “can be accurately
described as conferring a ‘very wide discretion’” (also see Quinn v DPP [2015] NSWCA 331
per Basten JA at [5]).

The rules of evidence do not apply: Jones v Booth [2019] NSWSC 1066 at [53].

A magistrate should have an outline of the facts, and to this end a copy of the alleged facts
and record may be handed up.

If the application is made by the defendant they should be asked to tender the documents
that they rely upon for the making of an application under the section. Usually these will be
medical or psychiatric/psychological reports. It is, of course, open to the prosecution to seek
to have the authors of such reports made available for cross-examination. Directions should be
made requiring the service upon the prosecution of any medical evidence relied upon in the
proceedings. It may be necessary to adjourn the proceedings to allow for this to happen: s 13.

The content of a psychologist’s report may be considered when determining an application.
It is wrong to proceed on the basis that only psychiatric reports may be received. The type of
report which may be appropriate depends on the particular case: Jones v Booth at [57], [59].

Section 12(2) requires the magistrate to have regard to the matters placed before the court,
and to consider if it would be more appropriate to deal with the defendant in accordance with
the provisions of Div 2 than otherwise in accordance with law. R v HW [2017] NSWLC 25
at [69] states:

It is recognised by appellate courts that the determination by a magistrate, whether to divert
[a defendant] ... requires a weighing of different interests, including the interest of an accused
in receiving treatment and the public interest in those charged with criminal offences being dealt
with according to law. Issues impacting on the magistrate’s determination include the seriousness
of the offence, issues of community safety, the limited duration of a section 32 order (6 months)*,
the efficacy and specificity of a treatment plan, and issues of deterrence in sentencing (refer DPP
v El Mawas (2006) 66 NSWLR 93; Quinn v DPP [2015] NSWCA 331; DPP v Saunders [2017]
NSWSC 760).

* An order under s 14 order may be made for up to 12 months: s 16(1).

The Act requires the inquiry to be a three-stage process:

 first, to decide whether, as a question of fact, the defendant comes within the definition
pursuant to s 12

» second, to decide, as a matter of discretion whether to deal with the matter otherwise than
according to law. In coming to a conclusion the magistrate will need to consider not only the
material before the court, but must have regard to the public interest (see also s 15). Regard
must be had to the public interest in the defendant having treatment mandated by the court,
and the public interest in having the matter dealt with according to law

« third, once it has been determined that it is more appropriate to deal with the defendant in
accordance with s 12, the magistrate must determine which of the actions set out in ss 13
and 14 should be taken.

Section 13(a) permits adjourning the proceedings to enable:

(1) an assessment/diagnosis of the defendant’s apparent mental health or cognitive
impairment,

(i1)) development of a treatment/support plan,
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(ii1) a responsible person for an order to be identified, or

(iv) any other reason the magistrate considers appropriate.

Section 13(b) permits making other interim orders the magistrate considers appropriate.
Section 14(1) provides that the magistrate may dismiss the charge and discharge the
defendant:

(a) into the care of a responsible person, unconditionally, or subject to conditions

(b) on the condition that the defendant attend on a person or at a specified place for assessment,
treatment, or the provision of support for the defendant’s mental health impairment or
cognitive impairment [this will be generally to attend a community medical centre, or
psychiatrist, or in the case of intellectual disability, a suitable support facility].

Note: Section 14(1)(b) requires the person or place nominated to be specified with some
precision. Failing to name a particular person or particular place would render enforcement
under s 16 virtually nugatory: DPP v Saunders, at [47], or

(c) unconditionally.

A magistrate must give reasons for making a decision: s 11; Jones v Booth at [56].
In many cases it will be appropriate for a magistrate to:

» express a brief finding as to whether the defendant falls within s 12(1), and if so, noting the
nature of the impairment/s,

 indicate the balancing test in s 12(2) and the seriousness of the offence has been taken into
account, and

 briefly discuss the proposed support/treatment and why it should be adopted or rejected.

Such findings can be expressed as sentences, rather than paragraphs or pages: DPP v Soliman
[2013] NSWSC 346 at [61].

The magistrate would normally sign a formal order which might be in the following terms:

Order — s 14, persons suffering from mental health impairment or cognitive
impairment

It appears to me:

(a) That the defendant has/had a mental health impairment or cognitive impairment.

(b) That, on an outline of the facts alleged in the proceedings or such other evidence
as | consider relevant, it would be more appropriate to deal with the defendant in
accordance with the provisions of Pt 2 Mental Health and Cognitive Impairment
Forensic Provisions Act than otherwise in accordance with law.

I make the following orders:

[The orders should be set out fully and clearly.]

[These conditions should be contained clearly in a “treatment plan”/“support plan” which
should form part of the psychiatrist’s, psychologist’s or support worker’s report.]
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If the charge is dismissed, this does not constitute a finding that the charges are proven or
otherwise: s 14(2). Where charges are dismissed subject to conditions, there is sanction if any
of the conditions imposed are not complied with.

Enforceability of s 14 conditional discharge orders

Section 16

If the court becomes aware that any conditions of a discharge are not being fulfilled, it may,
within 12 months of the order being made, issue a call-up notice (or warrant if the defendant
fails to appear or if their whereabouts are unknown) to bring the defendant back before it.

The following procedure is suggested when making a conditional discharge order to assist
in enforcement procedure:

» ensure the service provider (community health centre, disability service or psychiatrist, etc)
has provided a written report and is able to provide the service which will form the conditions
of discharge

e any “responsible person” in whose care the defendant is placed is aware of the conditions
and consents to the order

o the defendant has consented to the service provider notifying the court or Community
Corrections in the event of a breach

e it is not appropriate to include a conditional discharge order that the defendant be of good
behaviour or that he or she be supervised by Community Corrections. If any reference is to
be made to Community Corrections the following wording is suggested:

Suggested order — s 14, conditional discharge orders

“Should the defendant fail to comply with any of the conditions of this order, he/she may
be called to appear before the court, following notification by the treatment provider to the
court or Community Corrections of non-compliance and the charge may be dealt with as
if the defendant had not been discharged.”

Breaches of s 14 conditional orders will be notified to the court by Community Corrections,
which has negotiated a protocol with service providers, statewide. Notice of breach will be
given to a magistrate who can then decide whether to action the matter pursuant to s 16(2) or (3).

Breach proceedings
1. Breach proceedings can only be taken up to 12 months after a conditional discharge: s 16(1).

2.  Committing further offences does not automatically result in a breach of a conditional
discharge order. A breach must result from a failure of the defendant to comply with mental
health or disability service support conditions.

Orders under s 18 Mental Health and Cognitive Impairment Forensic Provisions
Act 2020

Section 18 provides a mechanism for dealing with a defendant where “it appears to the
Magistrate that the defendant is a mentally ill person or a mentally disordered person” within
the meaning of the Mental Health Act 2007 see definitions of “mental illness” and “mentally
disordered person” at [30-040]. Under the 1990 Act, the power did not extend to “mentally
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disordered” persons. The word “appears” in s 18(1) is to be determined by the subjective state
of mind of the magistrate: State of NSW v Talovic (2014) 87 NSWLR 512 at [133]-[135] —
see interpretation of similar wording used in s 22 Mental Health Act 2007.

Section 19 provides that the magistrate may:

(a) order that the defendant be taken to, and detained in, a mental health facility for assessment,
and/or

(b) order that the defendant be taken to, and detained in, a mental health facility for assessment
and if the defendant is found on assessment not to be a mentally ill person or a mentally
disordered person, the person be brought back before a magistrate or an authorised officer
as soon as practicable unless granted bail by a police officer at that facility, and/or

(c) discharge the defendant, unconditionally or subject to conditions, into the care of a
responsible person.

An order under s 19(c) could be made if the defendant is subject to a current community
treatment order. Care should be taken when making an order under this provision: see further
discussion at [30-200].

The magistrate must state the reasons for making a decision as to whether or not a defendant
should be dealt with by an order under s 19: s 11.

Orders under s 19 must be made with the defendant present and not in chambers in the absence
of the parties: DPP v Wallman at [30]—[31].

Section 21(1) provides an authorised justice (which has the same meaning as in the Bail Act
2013 and includes registrars) in the hearing of proceedings under the Bail Act may make orders
in identical terms to those in (a) and (b), above, if it appears to the authorised justice that the
defendant is a mentally ill person or a mentally disordered person. The authorised justice must
state the reasons for making a decision as to whether or not a defendant should be dealt with
under s 21(1): s 21(2). See further discussion concerning bail below at [30-180].

If an order has already been made by an authorised officer under s 21(1) in bail proceedings,
it is an error for a magistrate to make another order either under s 19(a) or (b): DPP v Wallman
[2017] NSWSC 40 at [33].

“Mental health facility” in the Act (including in ss 19 and 21) has the same meaning as it has
in s 4 of the Mental Health Act: s 3(2). The expression is defined as “a declared mental health
facility or a private mental health facility”.

An order by a magistrate or authorised justice may provide that a defendant be “taken to or
from a place”, in the case of a defendant under 18 years of age, by a juvenile justice officer, or
in the case of any defendant, by a person of a kind prescribed by the regulations: s 22.

Clause 29 Mental Health and Cognitive Impairment Forensic Provision Regulation 2021
prescribes the persons who may “take a defendant to or from a place” for the purposes of
s 22(1)(b). Specific people are prescribed where the defendant is on remand or serving a
sentence of imprisonment. “Otherwise”, a prescribed person includes a member of the NSW
Health Service, a police officer, a correctional officer, a juvenile justice officer or a person who
provides a transport service approved for that purpose by the Secretary.

It is essential that copies of the court attendance notices, police facts and any other material
relied on in the proceedings such as medical reports that may assist the medical authorities at
the mental health facility, accompany the defendant to the mental health facility.

It is usual for the magistrate to sign formal orders which might be in the following terms:
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Order — s 19, mentally ill persons or mentally disordered persons

It appears to me that the defendant is a mentally ill person or mentally disordered person
within the meaning of the Mental Health Act 2007.

I make the following order:
[Here set out clearly and in detail the orders to be made under the section.

Identify the specific sub-section in s 19 being utilised, the person (including any police
officer) charged by the order with taking the person under cl 29 Mental Health and
Cognitive Impairment Forensic Provisions Regulation 2021 and the mental health facility
the person is to be taken to and from.]

Also see [Psychiatric (Mental Health) Report Request Form] issued by Justice Health and
Forensic Mental Health Network.

Whether making an order under s 19(a) or (b), the person is to be taken to, and detained in a
mental health facility for assessment. In either case, there is no certainty as to the outcome of
the assessment: see DPP v Wallman at [37]-[39].

An order under s 19(a) or (b) (in appropriate cases) will effectively become a final
diversionary order where the police indicate to the authorised medical officer under s 32(4)
Mental Health Act that they will not apprehend the defendant: see discussion at [30-140]. In
considering the 1990 Act, the NSWLRC report stated that the previous s 33(1)(a) could be
used in this way for minor offences where the court takes the view that the best course is to
have the defendant deal with their mental health issues: NSWLRC, People with cognitive and
mental health impairments in the criminal justice system — Diversion, Report No 135, 2012
at [10.21]-[10.25] referred to in State of NSW v Roberson [2016] NSWCA 151 at [45]. Section
23(1) provides that the charges are taken to be dismissed 6 months from the date of the s 19
order.

In other cases such as indictable offences dealt with summarily or repeat offenders, an order
under s 19(a) or (b) (in appropriate cases) may not be a final order because the police choose
to apprehend the detained person under s 32(4) Mental Health Act and take them to court and
have the charges relisted: DPP v Wallman at [39]. See further explanation at [30-140].

If an order is made under s 19(b), the outcome of the assessment will determine whether the
proceedings continue at a later date. If, after an assessment, the defendant is found to be neither
a mentally ill person nor a mentally disordered person, the police are required by the s 19(b)
order to apprehend the defendant under s 32(5) Mental Health Act and to take the defendant
back to court. Notwithstanding the terms of s 19(b), s 18(2) provides the selection of an order
under s 19(a), (b) or (¢), does not affect any other order the magistrate may make and the court
may make any other order(s) as required by the case. The original court papers can be relisted
for the defendant to be dealt with further.

Detention and release following an order under s 19

Where a s 19 order has been made it is important to understand the interplay and direct
connection between the Mental Health Act 2007 and the Mental Health and Cognitive
Impairment Forensic Provisions Act 2020 (referred to in this section as the 2020 Act), including
the critical role that the police play in determining the course of the proceedings.
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[30-140] Mental Health and Cognitive Impairment Forensic Provisions Act 2020

Chapter 3 Pt 2 Div 2 Mental Health Act (ss 18-33) deals with the management of a defendant
when they are detained in a mental health facility including orders made under Pt 2, Div 3 of
the 2020 Act.

Sections 18(1)(e) and 24 Mental Health Act provide that a person may be “taken” to and
“detained” in a declared mental health facility in accordance with an order made by a magistrate
under Pt 2, Div 3 of the 2020 Act. Section 27(1)(a) Mental Health Act requires that the first
assessment be conducted by an authorised medical officer as soon as practicable but within 12
hours and further assessments done thereafter under s 27(1)(b) and (c) if required. Reports are
to be prepared in accordance with Form 1 Sch 1 Mental Health Regulation 2025.

From the time the s 19 order is made, until the conclusion of the assessment process, the
person remains in continuous detention. Even after the assessment has concluded, if the person
is admitted for treatment, their detention continues under the provisions of the Mental Health
Act.

Where on the order of a magistrate under Pt 2, Div 3 of the 2020 Act a person has been
detained in a mental health facility but following an assessment, is not required “to be detained
or further detained”, s 32 Mental Health Act takes effect: see s 32(1)(b). The circumstances or
scenarios to which s 32 applies are as follows:

(1) The defendant has been taken to the mental health facility following an order under s 19(a)
of the 2020 Act to be detained for an assessment. Following detention for assessment, it
is decided the defendant is not a mentally ill person and does not require an admission
for treatment.

(i1)) The defendant has been taken to the mental health facility following an order under s 19(a)
of the 2020 Act to be detained for the purpose of an assessment. Following detention for
assessment, the defendant is then further detained as an involuntary patient for treatment
and at the conclusion of that treatment is no longer required to be further detained.

(iii)) The defendant has been taken to the mental health facility following an order under s 19(b)
of the 2020 Act to be detained for the purpose of an assessment. Following the detention
for assessment, the defendant is then found by the medical officer not to be a mentally ill or
a mentally disordered person and, the defendant is to be brought back before a magistrate
or authorised officer, unless the defendant is granted bail by a police officer at the facility.

(iv) The defendant has been taken to the mental health facility following an order under s 19(b)
of the 2020 Act to be detained for the purpose of an assessment. Following the detention
for assessment, the defendant is found to be a mentally ill or mentally disordered person,
is further detained as an involuntary patient for treatment and at the conclusion of that
treatment is no longer required to be further detained.

Scenarios (i) and (ii) both involve orders under s 19(a). An order under s 19(a) does not, of itself,
terminate the Local Court’s jurisdiction even if the defendant is dealt with further under the
Mental Health Act — unless the detention continues for 6 months without the defendant being
brought back to court: s 23(1) of the 2020 Act; DPP v Wallman [2017] NSWSC 40 at [39]-[41].

Under scenarios (i) and (i1) if a defendant the subject of an order under s 19(a) is found to be
mentally disordered but is not, or ceases to be, mentally ill, they may not be held for more than
3 days: DPP v Wallman at [37] citing s 31 Mental Health Act. An authorised medical officer
must examine a mentally disordered person detained in a mental health facility at least once
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every 24 hours: s 31(3) Mental Health Act. If the person is found to be, or becomes, neither
mentally disordered nor mentally ill, he or she must not be further detained: s 32(1)—(2) Mental
Health Act; DPP v Wallman at [37].

Section 32(2) Mental Health Act mandates the release of the defendant by the authorised
medical officer into the custody of the person who took the defendant — that is, police officer,
juvenile justice officer, corrective services officer as the case may be (see definition in s 32(7)
Mental Health Act of “relevant person”) — who is present at the mental health facility in
accordance with the order under Pt 2, Div 3 of the 2020 Act. This release into custody under
s 32(2) is for the purpose of ascertaining “the results of any examination or examinations of
the defendant”. It appears to assume that the person who took the person to the mental health
facility remains there during the assessment.

Section 32(3) Mental Health Act provides that if that person is not present when the
authorised medical officer “becomes aware the defendant is no longer required to be detained,
or further detained”, the authorised medical officer must notify a police officer at the appropriate
police station as soon as practicable that the defendant will not be further detained.

Section 32(4) Mental Health Act provides a framework of options or actions for the
authorised medical officer (other than for scenario (ii1) where s 32(5) applies) for orders made
under Pt 2, Div 3 of the 2020 Act (in appropriate cases). Section 32(4) makes clear that the
authorised medical officer is to consider any matter “‘communicated by a police officer as to the
intended apprehension of the person by a police officer”. It is at this point that the police may
exercise a prosecutorial discretion not to apprehend the defendant and return the defendant to
court. It is only “after” considering any matters communicated by police, may the authorised
medical officer do any of the following under s 32(4):

 detain the person for a period not exceeding two hours pending apprehension by a police
officer,

» admit the person as a voluntary patient,
» discharge the person into the care of the person’s primary carer,

» discharge the person.

A police officer may apprehend a person under s 32 Mental Health Act without a warrant:
s 32(6). If the police apprehend the defendant, cl 29 Mental Health and Cognitive Impairment
Forensic Provisions Regulation 2021 empowers the police to take the defendant “from” the
mental health facility back to court.

If after notification the police do not apprehend the person, the charge is deemed to be
dismissed six months after the date of the s 19 order: s 23(1) of the 2020 Act.

In scenario (iii) where the order was made under s 19(b) of the 2020 Act, it is the duty of the
police officer notified by the authorised medical officer to ensure that a police officer attends
the mental health facility and apprehends the person as soon as practicable after the notification.
In the meantime, s 32(5) Mental Health Act provides that the authorised medical officer must
detain the person pending apprehension by the police.

If an order has been made under either s 19(a) or (b) of the 2020 Act, and the defendant is
brought back before the court, s 23(2) provides that any period of time spent in the mental health
facility as a consequence of the order must be taken into account when dealing with the charge.

As it is likely that any person returned to the court will be in custody, Pt 3 Bail Act 2013
relating to the making and variation of bail decisions applies.
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[30-160] Mental Health and Cognitive Impairment Forensic Provisions Act 2020

Whether to prosecute following a s 19 order
Last reviewed: April 2025

The statutory scheme, as framed, envisages that the police will play an active role both in terms
of taking the defendant “to and from” the court and in deciding either to apprehend the defendant
and continue proceedings, or to utilise s 32(4) Mental Health Act 2007 as a diversionary option.
It is well settled that the decision to prosecute or continue proceedings is not part of the Local
Court’s function: Elias v The Queen (2013) 248 CLR 483 at [34]. Although the decision to
divert in relation to a s 14 order is made by the Local Court (see [30-060]), in relation to s 19 and
whether to divert under s 32(4) Mental Health Act, it is the prosecution’s decision. The High
Court has emphasised “the importance of maintaining the separation of the executive power
in relation to prosecutorial decisions and the judicial power to hear and determine criminal
proceedings”: Likiardopoulos v The Queen (2012) 247 CLR 265, French CJ at [2].

It is self-evident that after a s 19(a) or (b) order has been made, it is incumbent on the police to
liaise closely with the mental health facility. The practical and communication difficulties that
sometimes occur between the mental health facility and the police are not an issue for the Local
Court to resolve. The jurisdiction of the Local Court is only enlivened if the procedures and
provisions, set out above, are followed and applied. It is important to also note that Parliament
envisages that the police have a role to play during the detention period. Section 32(2) Mental
Health Act provides that an authorised medical officer must release the person into the custody
of any relevant person who is present at the mental health facility to ascertain the results of any
examination or examinations of the person. The “relevant person” definition in s 32(7) Mental
Health Act includes “any person (including a police officer) charged by the order with taking
the person from the facility.” [Emphasis added.]

Section 19 and bail

Section 8 of the 2020 Act permits a magistrate to make an order under s 19 in proceedings
under the Bail Act 2013.

Section 18(2) provides a magistrate may make an order under Pt 2, Div 3 of the Act without
affecting any other order the magistrate may make, whether by way of adjournment or in relation
to bail.

Section 12 Bail Act provides that bail remains until it is revoked or the substantive
proceedings for the offence conclude and there are no further substantive proceedings for the
offence pending before a court.

However, s 24(1) of the Act provides that an order made by either a magistrate or authorised
justice under s 19(a) or (b) or s 21(1)(a) or (b) is, for the purposes of the Bail Act, taken to be
a decision to dispense with bail for the offence.

When an order is made under s 19 of the Act, the charge which gave rise to the proceedings is
“deemed” to be dismissed if the defendant is not returned to court within a period of six months
from the making of the order: s 23. Therefore the orders under s 19 have the potential to be
both interlocutory and final.

Once a defendant is found not to be mentally ill or mentally disordered, a police officer, of or
above the rank of sergeant, has the power to grant the defendant bail at the particular facility:
s 43(1B) Bail Act.

SEP 25 204 LCBB 159



[30-200]

[30-220]

[30-240]

Mental Health and Cognitive Impairment Forensic Provisions Act 2020 [30-240]

Community treatment orders

A magistrate may under s 20(1) make a community treatment order (CTO) as an option when
dealing with a matter under s 19(c).

A CTO must be in accordance with the Mental Health Act 2007 and all the necessary
requirements under that Act must be met (save the holding of an inquiry) before such an order
can be made: s 20(1) and (2). The Mental Health Act allows for the assessment to be delayed
if the person is suffering from a condition or illness, other than a mental illness or condition,
if the person is not fit to be the subject of the assessment. An example is where the defendant
has occasioned significant injuries in the course of the commission of an offence or arrest that
require immediate treatment (for instance, setting a broken limb under anaesthetic).

Admission for purpose other than mental health assessment

There can be circumstances where a defendant is admitted to a mental health facility for
treatment for a purpose other than following an assessment ordered by a magistrate.

Section 33 Mental Health Act 2007 allows for the assessment to be delayed if the person is
suffering from a condition or illness, other than a mental illness or condition, if the person is
not fit to be the subject of the assessment. An example is where the defendant has occasioned
significant injuries in the course of the commission of an offence or arrest that require immediate
treatment (for instance, setting a broken limb under anaesthetic).

In this circumstance, while the defendant may be admitted for treatment, it is not following an
assessment as to his mental health. That assessment can be delayed. If the defendant is found not
to be mentally ill or mentally disordered following the assessment as ordered by the magistrate,
the defendant can be legitimately returned to court, notwithstanding the admission for treatment
for the other illness or condition.

Section 25 — orders for defendants who are in custody

Section 25 applies to defendants who are in custody pending a committal for trial or awaiting
summary disposal of their case. Under s 25(2), if it appears to the magistrate that it may be
appropriate to transfer the defendant to a mental health facility, an order may be made directing
that the defendant be examined by two medical practitioners (including a psychiatrist) and,
if appropriate, the relevant certificates be provided to the Secretary of the Ministry of Health
under s 86 and that the magistrate be notified of the action, if any, taken under s 86.

In such circumstances, the reports prepared following any examination may form part of the
material considered by the court when subsequently determining a treatment order.
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[32-000]

[32-020]

[32-040]

Small Claims

Introduction

The Small Claims Division in the Local Court is for civil matters up to $20,000: s 29(1)(b)
Local Court Act 2007. The intent of the scheme is to provide for proceedings to be conducted
with as little formality and technicality as the proper consideration of the matter permits: s 35(2)
Local Court Act. The rules of evidence do not apply (s 35(3) and (5) Local Court Act), and there
is a presumption against the cross-examination of witnesses: s 35(4) Local Court Act.

The overriding purpose of s 56 Civil Procedure Act 2005 applies and is to resolve the real
issues in a just, quick and cheap manner.

Pre-trial management

Once a defence is filed, the registrar lists the matter for pre-trial review (PTR): r 2.4 Local Court
Rules 2009 and Local Court Practice Note Civ 1. Each party must be present or represented at
the PTR by a person who has authority to negotiate a settlement of the proceedings. A matter
can be registered for the Online Court, in which case the parties do not need to attend court in
person. They must provide the PTR information through the Online Court.

At the PTR, the court (magistrate, assessor or registrar) must attempt to:

 identify the issues in dispute

 settle the matter

e propose the parties seek mediation at a community justice centre

» give directions in accordance with Local Court Practice Note Civ 1, including the production
of witnesses statements

» give directions as to the cross-examination of witnesses only where there is a real issue as
to credibility or a significant conflict in the evidence.

The court may refuse to list the matter for trial if it is satisfied that the parties have not made

reasonable attempts to settle the matter.

Subpoenas must not be issued without leave of the court: r 7.3(1)(d) Uniform Civil Procedure
Rules 2005 (UCPR).

The standard case management order requires the parties to file and serve on the other parties
statements and other written material intended to be relied upon at the hearing at least 14 days
prior to the hearing.

A single expert direction is commonly made at the PTR where quantum is in issue in motor
vehicle accident matters: see Local Court Practice Note Civ 1, cl 33.

There is a most helpful flow chart outlining the procedure in small claims in Ritchie s Uniform
Civil Procedure, LexisNexis, at [22,030.25].

Motions

Unless the court orders otherwise, applications are to be made orally before the court, except
for the following applications which are to be made by motion in accordance with Pt 18 UCPR
(r 2.10 Local Court Rules 2009):
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[32-060]

[32-080]

[32-040] Small Claims

Motions to .

« transfer of proceedings to the General Division
 order for change of venue under Pt § UCPR
 order for the inspection of property: cfr 23.8 UCPR

 inrelation to proceedings made after the court has given judgment in the proceedings (such
as an application for a writ of execution), or

» set aside a judgment or order of the court: Gorczynski v Holden [2008] NSWSC 334.

Part 18 UCPR 2005 (Motions) is expressed not to apply in the Small Claims Division except
in relation to the following applications (rr 1.5 and 1.6, and Sch 1, column 4, UCPR):

 inspection of property r 23.8

» general power to set aside judgment or order on sufficient cause if the judgment was given
or entered, or the order was made, irregularly, illegally or against good faith: r 36.15

 further power to set aside or vary judgment or order if notice of motion is filed before entry of
the judgment or order, or after it has been entered in certain other circumstances: r 36.16, or

e dealing with interpleader motions: r 43.6

Unless the rules otherwise provide, or leave is granted by the court, interlocutory applications
are to be made orally at the PTR: cl 22 Local Court Practice Note Civ 1.

Compulsory settlement attempts

The court is not to give judgment or make a final order unless the magistrate or assessor
has “used his or her best endeavours to bring, the parties to the proceedings to a settlement
acceptable to the parties™: s 36(1) Local Court Act 2007.

Witnesses and hearings
Section 35(4) Local Court Act 2007 provides:

Witnesses may not be cross-examined except in circumstances which, and to the extent to which,
the cross-examination of witnesses is authorised by a practice note.

The magistrate or assessor would ordinarily read the statements, and hear submissions on that
material from each party prior to making his or her judgment. In the absence of a direction at
the PTR, cross-examination of witnesses would not take place.

In any proceedings, the magistrate or assessor may allow a person to appear or give evidence
by telephone, audio-visual link or any other means of electronic communication if those
facilities are available: r 2.8 Local Court Rules 2009.

The leading case on the principles to be applied in small claim’s hearing matters is Kojima
Australia Pty Ltd v Australian Chinese Newspapers Pty Ltd [2000] NSWSC 1153.

o The requirements of natural justice do not mandate an oral hearing in every case.

o Similarly, the requirements of natural justice may not confer on a party the right to
cross-examine in a given case.

o “There may, however, be cases in which the denial of an oral hearing or of the right to
cross-examine may constitute a denial of natural justice. In determining whether that is or is
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not so in a given case, it is necessary to consider the whole of the circumstances including
the legislation, the general practice as understood by the parties and any agreement as to
the way in which the proceedings are to be conducted. It is for the relevant tribunal, in this
case the Small Claims Division, to determine this in the light of its obligations to act fairly™:
Kojima Australia Pty Ltd v Australian Chinese Newspapers Pty Ltd at [32].

o [t is a denial of natural justice to refuse a party the opportunity to address the court on the
written material tendered: Murray v Hay [2000] NSWSC 190.

e There is no problem with the court reading the written material, hearing them speak to it,
and then giving judgment later, if the parties agree to this course. In Cohen v Blair [2000]
NSWSC 1076 Hidden J said at [6]:

No doubt, it is a practical approach to cases of this kind and is consistent with the injunction
in s 23B(1) of the Local Courts (Civil Claims) Act 1970 that proceedings in the Small Claims
Division “be conducted with as little formality and technicality as the proper consideration
of the matter permits”.

[32-100] Transfer of proceedings

Proceedings may be transferred from the Small Claims to the General Division if:
« there is a cross-claim for greater than $20,000: r 2.2 Local Court Rules 2009

 the court is of the opinion, at any time before judgment, that the matters are so complex,
difficult or of such importance that they ought to be transferred: r 2.3(1) Local Court Rules.

Proceedings may be transferred from the General Division to the Small Claims Division, any
time before judgment, if the court is of the opinion that:

» any complex, difficult or important issues have been resolved, in whole or in part, or

e it is appropriate to do so: r 2.3(1A) Local Court Rules.

An application to transfer must be made by a party at least 28 days prior to the hearing date:
r 2.3(3) Local Court Rules.

The mere fact that there is an allegation of criminality in a case does not render it unsuitable
for the Small Claims Division: Wende v Finney t/as CBD Law [2005] NSWSC 927.

A matter may also be transferred from the General Division back to the Small Claims
Division at the discretion of the court: r 2.3(2) Local Court Rules.

[32-120] Costs and expenses

Except as provided by the rules, the court sitting in its Small Claims Division has no power to
award costs: s 37 Local Court Act 2007.

The court may only make orders for costs in the following circumstances [Local Court Rules
2009 r 2.92)1:

(a) if proceedings are discontinued or dismissed, or a defence is struck out, at a PTR or at a
hearing,

(b) if proceedings are adjourned as a consequence of a party’s default or neglect, including a
party’s failure to comply with a direction of the court,

(c) if proceedings on a motion are heard by the court,

(d) if judgment is given after a trial of proceedings.
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Where circumstances fall within r 2.9(2)(a)—(c), costs are limited to the amount allowable (plus
GST) on entry of default judgment for a liquidated claim: Local Court Rules, r 2.9(3)(a), Legal
Profession Uniform Law Application Regulation 2015, Sch 1, Pt 3, Nos 2 and 4:

Amount at issue in the Maximum costs
proceedings (excl GST)
does not exceed $1,000 $364.80
$1000-$5000 $547.20
$5,000-$20,000 $729.60

If judgment is given after a trial of proceedings (r 2.9(2)(d)), costs are limited to the amount of
costs that would be allowable (plus GST) on entry of default judgment for an unliquidated claim
in the proceedings: Local Court Rules, r 2.9(3)(b), Legal Profession Uniform Law Application
Regulation 2015, Sch 1, Pt 3, Nos 3 and 4:

Amount at issue in the Maximum costs
proceedings (excl GST)
does not exceed $1,000 $629.60
$1000-$5000 $944.40
$5,000-$20,000 $1,259.20

However, where judgment is given after a trial of proceedings (r 2.9(2)(d)), the maximum that
may be awarded is increased by 25% if the court considers:

(a) the party made a genuine offer to compromise on the claim that was not accepted by the
other party, and

(b) it was unreasonable for the other party not to have accepted the offer: r 2.9(3A).

Costs include fees, disbursements, expenses and remuneration: r 2.9(1). The court may also
allow costs for the following under r 2.9(4):

(a) matters for which costs are fixed by a fixed costs legislative provision within the meaning
of the Legal Profession Uniform Law (NSW),

(b) court and service fees,
(¢) fees for expert opinion reports (limited to a maximum of $350 for each report),
(d) search fees,

(e) costs in relation to, or arising out of, the issue of a subpoena.

For further information about scales of professional costs, see Ritchie s Uniform Civil Procedure
NSW, LexisNexis, at [29,030].

Appeals
An appeal from a judgment or order in a small claims matter lies to the District Court, but only
on the grounds of a lack of jurisdiction or denial of natural justice: s 39(2) Local Court Act 2007.

A denial of natural justice includes failure to give sufficient reasons for judgment, and also
making a finding of fact where there is no evidence to support such a finding, but does not
include an error of law: see Stojanovski v Parevski [2004] NSWSC 1144.

Further references

See also S Olischlager, “Guide to managing small claims hearings”, Local Court Webinar,
3 May 2023 on JIRS Program Materials.
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Proceedings under the National
Consumer Credit Protection Act 2009

Introduction

Commencing on 1 April 2010, the National Consumer Credit Protection Act 2009 (Cth) (the
Act) introduced a National Credit Code (the Code) (contained in Sch 1 to the Act) that replaced
the previous state-based Uniform Consumer Credit Code (the former Code).

Under the former Code, in New South Wales, the Consumer, Trader and Tenancy Tribunal
(CTTT) had exclusive jurisdiction in respect of certain prescribed sections and shared
jurisdiction with the courts in respect of all other parts.

Upon the referral of the area of consumer credit by the States and Territories to the
Commonwealth and the introduction of the new Act and Code, some changes have occurred.
Although the new Code largely replicates the former Code, consumer credit matters are now
regulated solely by the Australian Securities and Investments Commission (ASIC) and matters
previously determined by tribunals such as the CTTT must now be heard in court.

Jurisdiction

Section 187 of the Act confers a civil jurisdiction on the Local Court in relation to matters
arising under the Act, including the National Credit Code. In general terms, the Code applies to
the provision of credit for a charge to a natural person or strata corporation, to be used wholly
or predominantly for personal, domestic or household purposes or in relation to investment in
residential property, by a credit provider carrying on business in Australia: see s 5 of the Code.

The conferral of jurisdiction in s 187 is subject to the court’s “general jurisdictional limits,
including limits as to locality and subject matter”.

Section 199 sets out a range of proceedings that are to be dealt with as small claims
proceedings if the plaintiff elects for the small claims procedure to apply. In view of the
limitation in s 187, the Small Claims Division’s jurisdictional limit of $20,000 applies to such
proceedings (s 29 Local Court Act 2007), notwithstanding s 199 providing generally for the
availability of small claims procedure in matters where the maximum monetary value of the
credit contract (as opposed to the amount outstanding under the credit contract) is $40,000.

The apparent effect of s 199 is to entitle a plaintiff to elect for the small claims procedure set
out in the Act to be applied, including General Division matters where the quantum is between
$20,000 and $40,000. This includes provision that:

 the court is not bound by any rules of evidence and procedure: s 199(5)

e leave of the court is required for a party to be represented by a lawyer: s 199(7). In granting
leave, the court may impose conditions designed to ensure that no other party is unfairly
disadvantaged: s 199(8).

 costs may only be ordered against a party where the court is satisfied that the party brought the
proceedings vexatiously or without reasonable cause, or that an unreasonable act or omission
of the party caused the other party to incur the costs: s 200(2).
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[34-040] Proceedings under the National Consumer Credit Protection Act 2009

Proceedings in relation to credit contracts under the former Code

Transitional provisions make arrangements for the Code to apply to certain contracts, made
before 1 July 2010 to which the former Code applied. Section 3 Sch 1 National Consumer
Credit Protection (Transitional and Consequential Provisions) Act 2009 provides that the Code
applies if the contract is a “carried over instrument”, that is, an instrument:

» that was made before 1 July 2010 and in force immediately before that date, and

e to which the former Code applied immediately before 1 July 2010. In general terms, the
former Code applied in similar circumstances to the new Code, namely where:
— the debtor is a natural person ordinarily resident or strata corporation formed in NSW

— the credit is or is intended to be provided wholly or predominantly for personal, domestic
or household purposes

— acharge is or may be made for providing the credit, and

— the credit provider provides the credit in the course of a business of providing credit, or
as part of or incidentally to any other business of the credit provider.

Proceedings in the Local Court
A wide range of matters arising under the Code can be dealt with in the Local Court.

The most frequently encountered matters are those in which a credit provider seeks an order
to enter residential premises and repossess mortgaged goods (usually a motor vehicle) under
s 100 of the Code. The section simply provides:

The court may, on the application of a credit provider that is entitled to take possession of
mortgaged goods, authorise the credit provider to enter residential premises for the purpose of
taking possession of mortgaged goods.

The proceedings are brought against the debtor under the credit contract and/or another person
who has possession of the mortgaged goods.

Often, the credit provider will also seek an order for delivery up of the mortgaged goods
under s 101(1) of the Code, which provides that:

The court may, on the application of a credit provider that is entitled to take possession of
mortgaged goods, order a person who has possession of the goods to deliver them to the credit
provider at a specified time or place or within a specified period.

The following paragraphs focus on proceedings where an order under s 100 of the Code is
sought.

A plaintiff cannot elect to have the small claims procedure apply to proceedings for an order
under s 100 of the Code where the quantum is between $10,000 and $40,000: see s 199 of the
Act for the proceedings to which the small claims procedure may apply.

Identification of the defendant

In some instances the plaintiff may seek to subpoena the records of a third party such as the
Roads and Maritime Services in an attempt to locate the debtor or person with possession of
the mortgaged goods.

Subject to the requirements of the relevant rule being met, the appropriate procedure for
ascertaining the whereabouts of a prospective defendant is preliminary discovery under r 5.2
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Uniform Civil Procedure Rules 2005 (UCPR). An application for preliminary discovery is made
by summons and must be supported by an affidavit that addresses the facts relied upon and
specifies the kinds of information or documents sought.

An applicant may seek preliminary discovery in respect of the details of multiple prospective
defendants in the one application and need not make separate applications for each: see, for
example RTA (NSW) v Care Park Pty Ltd [2012] NSWCA 35 at [22].

Commencement of proceedings

Proceedings should be commenced by summons in accordance with r 6.4(h) UCPR, which
provides for this type of originating process where an application is made under any Act other
than the Civil Procedure Act 2005.

The summons should be accompanied by a supporting affidavit, to which a copy of the
contract is annexed, that addresses matters arising under the Code including the following:

Whether the contract is a “credit contract” to which the Code applies: see ss 4 and 5(1) of
the Code. If the contract was made prior to 1 July 2010, the affidavit should address whether
it is a “carried over instrument”: see [34-040].

o The goods to which the proceedings relate.

e The amount owing under the credit contract. Section 91(1) of the Code provides that a credit
provider is not, without the court’s consent, able to repossess mortgaged goods where the
amount owing is less than 25 per cent of the amount of credit provided under the contract
or $10,000, whichever is less.

The section also provides for certain exceptions. For example, s 91(1) of the Code does not
apply where the credit provider believes on reasonable grounds that the debtor has removed
or disposed of the mortgaged goods, or intends to do so, without the credit provider’s
permission. If an exception is relied upon, it should be addressed.

o The address in respect of which the entry order is sought. Section 100 of the Code specifies
that the address is to be a “residential address”.

o Steps taken prior to the commencement of proceedings. This may include a request to an
occupier for entry to premises to take possession of mortgaged goods under s 99 of the Code.
See cl 87 of the regulations as to the requirements for the proper making of a request.

e A jurisdictional link that allows the proceedings to be brought in New South Wales.
Regulation 36(3) of the National Consumer Credit Protection Regulations 2010 provides
generally that a court proceeding relating to a credit contract under the Code must be brought
in a court of the State or Territory where the debtor ordinarily resides. Regulation 36(8)
provides for an exception where the contract is not a standard form contract (within the
meaning of s 12BK Australian Securities and Investments Commission Act 2001 (Cth)) and
provides for a court proceeding in relation to the contract to be brought in a particular State
or Territory.

It is not uncommon for proceedings to incorrectly be brought as application proceedings under
s 45 Local Court Act 2007. There is no procedure for the transfer of application proceedings
to the civil jurisdiction and in such instances the application proceedings should be dismissed
for lack of jurisdiction.

Ascertain whether the person who commenced the proceedings is entitled to commence
and carry on those proceedings on behalf of the credit provider. It may be necessary to make

LCBB 135 215 JAN 20



[34-120]

[34-140]

[34-100] Proceedings under the National Consumer Credit Protection Act 2009

orders as to the future conduct of the proceedings if the person is not so entitled. Commercial
agents cannot commence and carry on proceedings on behalf of a credit provider for an order
under s 100 of the Code. See Civil Trials Bench Book, Local Court at [1-0890] and By whom
proceedings may be commenced and carried on at [2-5410].

Service of summons

Before determining the proceedings, ascertain that the defendant has been served with the
summons.

A credit provider may seek to argue that it is not required to serve the summons and
supporting affidavit upon the defendant, with reliance placed on s 194 of the Code. As a matter
of procedural fairness and having regard to the Code and the Act, as well as the UCPR, this
argument should not be accepted.

Section 194(2) of the Code provides that a credit provider is relieved of an obligation to give
a notice or other document to a person if a reasonable but unsuccessful attempt has previously
been made. The provision is a general one that applies “to notices or other documents that are
required to be given for the purposes of this Code” but makes no reference to court proceedings.

It is doubtful that the section is intended to extend to regulation of the service of originating
process or other court documents at the expense of the local provisions applying in each court
exercising jurisdiction under the Act, because the Code is silent on matters relating to court
practice and procedure.

By contrast, the Act does expressly regulate court process in some areas, such as in the
specification that certain matters can be dealt with as small claims proceedings in s 199.

In the absence of any specific instruction for other aspects of court practice and procedure
such as service of originating process, it can be inferred that the local provisions apply.

Accordingly, service should be effected in accordance with r 10.20(2)(b) UCPR relating to
service of originating process in the Local Court. The option of seeking an order for substituted

service pursuant to r 10.14 is available to a credit provider in the event that it cannot practicably
effect service on the defendant in the manner directed by r 10.20(2)(b) UCPR.

Enforcement expenses and costs

A credit provider may seek to recover its reasonable enforcement expenses under s 107 of the
Code. Enforcement expenses of a credit provider extend to those reasonably incurred by the
use of the staff and facilities of the credit provider.

A credit provider may also seek an order for costs under s 98 Civil Procedure Act. Part F of
the Local Court Practice Note Civ 1 applies to the awarding of costs in the General Division,
and includes guideline amounts for various tasks or steps in the proceedings.

In matters where an election is made to have the small claims procedure under the Act apply,
note the limitation on the circumstances in which the court may make a costs order against a
party: see [34-020].
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[36-000]

[36-020]

Proceedings under the Confiscation
of Proceeds of Crime Act 1989

Introduction
Last reviewed: May 2023

In broad terms, the Confiscation of Proceeds of Crime Act 1989 (the Act) empowers a court,
upon the conviction of a defendant, to make orders for the confiscation of property derived
from or used to commit a “serious offence” within the meaning of the Act: see [36-020]. It also
includes interim mechanisms for the preservation of property to prevent it from being disposed
of prior to the making of a confiscation order.

Thus, the principal objects of the Act set out in s 3 relevantly include:

 todeprive persons of the proceeds of, and benefits derived from, the commission of offences
against certain laws of the State, and

e to provide for the forfeiture of property used in or in connection with the commission of
such offences.

All proceeds confiscated under the Act are directed into the Victims Support Fund: s 15 Victims
Rights and Support Act 2013.

For the purpose of this chapter, aspects of the legislation are described in general terms. For
further detail, reference should be made to the Act.

Definitions
Last reviewed: May 2023

The following definitions should be noted:

Appropriate officer
Section 4(1) defines the “appropriate officer” who is able to bring various applications under
the Act, including:

 in all matters before the Local Court (other than a function under Pt 3, Div 2 concerning
restraining orders) — the Director of Public Prosecutions, the Chief Commissioner of the
Law Enforcement Conduct Commission or the Commissioner of Police.

 inrelation to restraining orders or freezing notices — the Commissioner for the Independent
Commission Against Corruption.

Rule 7.32(1) Uniform Civil Procedure Rules further provides that an appropriate officer may
commence and carry on proceedings in the Local Court under the Act by a police prosecutor.

Conviction of a serious offence

Section 5 provides that a person is taken to have been convicted of a serious offence for the
purposes of the Act if they have:

(a) been convicted, whether summarily or on indictment, by the court

(b) been dealt with by the court in relation to the offence under s 10 Crimes (Sentencing
Procedure) Act 1999
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(c) had the offence taken into account on a Form 1 under s 32 Crimes (Sentencing Procedure)
Act 1999 when being sentenced for a principal offence

(d) been charged with the offence and has absconded before determination of the charge: see
further, s 16 in relation to matters of which the court must be satisfied before making a
confiscation order in these circumstances.

Serious offences
Section 7 provides that a “serious offence” is:

e any offence under NSW law that may be prosecuted on indictment. Accordingly, this
includes Table offences prosecuted in the Local Court

» offences in relation to the supply of restricted substances under ss 16 and 18 A Poisons and
Therapeutic Goods Act 1966

e any other offence prescribed by the regulations. Confiscation of Proceeds of Crime
Regulation 2021 cl 14 presently prescribes:

— certain offences in relation to unclassified films or computer games under the
Classification (Publications, Films and Computer Games) Enforcement Act 1995

— publishing an indecent article under s 578C Crimes Act 1900.

Tainted property

There are several limbs to the definition of “tainted property” under s 4. The phrase includes
property that was:

e used in or in connection with the commission of a serious offence. An example in relation
to drug offences is a vehicle used to transport drugs to the point of sale

» substantially derived or realised, whether directly or indirectly, by any person:

— from property used in or in connection with the commission of a serious offence. This
may include the monetary proceeds from the sale of an item such as a vehicle used in the
commission of an offence, and extends to another item purchased with that money

— as aresult of the commission of a serious offence. This may include property taken in the
commission of an offence, the proceeds from the sale of such property, and other items
purchased with the proceeds of sale

o substantially derived or realised, whether directly or indirectly, by any person for the
depiction of a serious offence or the expression of the offender’s thoughts, opinions or
emotions regarding the offence in any public promotion. Examples include paid interviews
that the offender gives to a news media organisation, or royalties from the sale of a book
by the offender about the offence.

For examples from case law regarding “tainted property”: see [36-100].

Property used in connection with the commission of an offence

The words “in connection with” have been described as being ordinary words of wide import
in respect of which precise definition is undesirable. In a given case, the question of whether
property is used in connection with the commission of an offence will be a matter of fact and
degree: see R v Sultana (1994) 74 A Crim R 27; Taylor v AG (SA) (1991) 53 A Crim R 166.

As an overarching principle, the mere fact that the property in question is the location where
the offence was committed will not ordinarily be sufficient to result in it being tainted property.
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There must be some activity connected with the crime that has involved the utilisation of the
property with the aim of committing or furthering the commission of the crime: DPP (NSW) v
King (2000) 49 NSWLR 727 at 734 per O’Keefe J.

Thus, where the property is more than just the place where the offence is committed but is
also an operating tool in the commission of the offence it will likely be tainted property: see
for example, R v Hadad (1989) 16 NSWLR 476.

In NSW Crime Commission v Pettit [2021] NSWSC 980, Ierace J held at [86], in the context
of “serious crime use property” in s 9B(2) of the Criminal Assets Recovery Act 1990, in the
absence of a judicial discretion to avoid an assets forfeiture order that would be disproportionate
to the offence, a narrow interpretation of the phrase “used ... in connection with” is appropriate,
and it obliges the court to be satisfied there is a substantial connection between the property the
subject of the forfeiture order and the offence: at [86]. Justice Ierace also discussed previous
judicial consideration of the meaning of the phrase at [38]-[63].

An overview of applications under the Act
Last reviewed: May 2023

Subject to the limits on jurisdiction outlined below, the following applications under the Act
may arise in the Local Court:

Freezing notices — Div 1A, Pt 3

A freezing notice may be sought as an interim measure prior to the making of a confiscation
order where a defendant either has been or is to be charged with a serious offence, or upon
the defendant’s conviction. It has the effect of directing, that specified property must not be
disposed of or dealt with pending determination of an application to the court for confirmation
of the notice, and is to be held in the custody of a specified person such as the Commissioner
of Police. Contravention of a freezing notice is an offence under s 420.

Initially, upon application by an authorised officer (such as a police officer), an authorised
justice may issue a freezing notice in the circumstances set out in s 42C. In making the
application, the authorised officer must, in broad terms, have reasonable grounds for believing
the defendant has committed a serious offence (if the defendant is yet to be convicted) and
that the specified property is tainted property: s 42B. The application may be made in relation
to property that is in the possession of the defendant, or within the effective control of the
defendant despite being in the possession of another person: s 42B(1); also see s 10.

Upon application under ss 421 or 42K, the court is to review a freezing notice issued by an
authorised justice, and may confirm or set aside the notice: s42L(1). When confirming a freezing
notice, the court must also make a property management order under s 42M that, in the usual
course, directs the Commissioner of Police to take control of the property (if it is not already
under the Commissioner’s control), dispose of it, and retain any proceeds until they become
payable to another person or the State under the Act.

Proceedings for the review of freezing notices are discussed at [36-060].

Confiscation orders — Pt 2
The following types of confiscation order are available under the Act:

Forfeiture order An application for a forfeiture order can be made when the defendant is
convicted of a serious offence: s 18. The order has the effect that specified property is forfeited
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to and vests in the State (subject to any charge, encumbrance or registered interest to which the
property was subject at the time): s 19. The State may take possession of the property if it has not
already done so, and may dispose of or otherwise deal with it subject to certain limitations in s 19.

Pecuniary penalty order An application for a pecuniary penalty order can be made when the
defendant is convicted of a serious offence other than a drug trafficking offence (see below). Such
an order requires the defendant to pay a pecuniary penalty to the State in the amount assessed
by the court as being the value of the benefits derived by the person from the commission of the
offence: s 24.

Drug proceeds order An application for a drug proceeds order may be made when the
defendant is convicted of a drug trafficking offence: s 29. The court is required to determine
whether the defendant has derived a benefit in connection with drug trafficking, and if so assess
the value of the benefit and order the defendant to pay the State a pecuniary penalty in that amount.
Currently, the only offence within the definition of “drug trafficking offence” in s 4 that may be
prosecuted in the Local Court is possession of precursors for the manufacture or production of
prohibited drugs under s 24A Drug Misuse and Trafficking Act 1985.

Proceedings in relation to applications for confiscation orders are discussed at [36-080].

Local Court jurisdiction
The Local Court has jurisdiction:

In respect of confiscation orders To determine applications for confiscation orders where it
is the court before which the defendant was convicted. It follows that the court cannot make
a confiscation order in instances where the offence to which the order relates is the subject of
committal proceedings.

In respect of applications re freezing notices To determine applications in relation to freezing
notices if proceedings, including committal proceedings, for the offence on which the notice is
based are held before it.

See the definition of “appropriate court” in s 4.

Although the Act operates alongside criminal proceedings insofar as it is concerned with
property that is the proceeds of, or used in the commission of, serious offences, proceedings
under the Act are civil in nature.

Jurisdictional limits

Section 87 provides that applications to the Local Court are to be dealt with by the court sitting
in its General Division (s 87(6)) as follows:
Confiscation orders When making a confiscation order following the conviction of a person,
the court is not able to make an order unless satisfied that the value of property (as determined
by the court) or amount payable under the order does not exceed its general civil jurisdictional
limit (currently $100,000): s 87(2), (3), (3A). The court is not able to make a forfeiture order in
relation to land: s 87(4).

Applications in relation to freezing notices The jurisdictional limitations in relation to the
value and nature of property that may be dealt with when making a confiscation order do not
apply to the confirmation of a freezing notice: see s 87(6).

Form of applications
Rule 7.32(2) Uniform Civil Procedure Rules provides for applications under the Act to be made:

By summons Where proceedings under the Act are first commenced, or
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By notice of motion For subsequent applications where proceedings under the Act have
previously been commenced; for instance, when seeking a confiscation order following the
confirmation of a freezing notice.

[36-060] Freezing notices

Last reviewed: May 2023

Applications in relation to freezing notices

The court will be required to review a freezing notice issued by an authorised justice in the
following circumstances:

Upon an application to confirm a freezing notice Such an application must be made to the
court by an authorised officer within 14 days of the notice being issued by an authorised justice:
s 421(1). Notice of the application must be given to the defendant and any owner of the property
or other person affected by the notice, and any person who is given notice is entitled to appear
and adduce evidence at the hearing of the application:s 421(3), (4).

The application will typically be listed with the proceedings for the serious offence to which
the notice relates. Section 421(2) requires the application to be set down for hearing on the first
date for the proceedings for the offence that occurs after the application is made, or as soon as
practicable after the application is made.

Accordingly, in matters where the application is listed prior to the disposition of the
proceedings for the offence, the application need not be adjourned to await the outcome of those
proceedings. If the freezing notice is confirmed but the court considers it is not appropriate to
make an order for the disposal of the property at the time, a range of alternative orders for the
management of the property concerned are available under s 42M: see Property management
orders, below.

If the application is not opposed by the defendant (or where applicable another interested party)
and subject to an affidavit of an authorised officer being available, the court may determine the
application on the first listing date where it can be satisfied of the matters set out in s 42L: see
Determination of the application, below.

Upon an application to set aside/vary freezing notice Such an application may be made by
a defendant, authorised officer or other person claiming an interest in the property at any time
before the confirmation of a freezing notice: s 42K(1).

This application may be heard before the day set down for hearing of any application to
confirm the freezing notice, and must be dealt with by the court whether or not an application for
confirmation is made within the 14-day period available under s 421.

Determination of the application

Under s 42L.(2) and (3), before confirming a freezing notice, the court must be satisfied that:

» The application is supported by an affidavit of an authorised officer that sets out the officer’s
reasonable belief, and grounds for believing:

that the defendant has committed the serious offence concerned (including where relevant
details of any conviction)

in relation to the property concerned, that:

» the property is tainted property in relation to the offence

» the property is the defendant’s proceeds of drug trafficking, or

» the defendant has derived benefits (defined in s 4 to include services and advantages)
from the commission of the offence. An example is where the commission of the

LCBB 148 221 JUN 23



[36-060] Proceedings under the Confiscation of Proceeds of Crime Act 1989

offence has resulted in the defendant’s existing property increasing in value. If the
property belongs to a person other than the defendant, it must be shown that the
property is subject to the effective control of the defendant, within the meaning of's 10.

o There are reasonable grounds to believe the matters set out in the affidavit. This may be on
the basis of the contents of the affidavit or other evidence given in the proceedings.

e Proceedings have been commenced against the defendant for, or the defendant has been
convicted of, a serious offence. Although the initial freezing notice may be issued prior to
the defendant being charged with a serious offence, upon the issue of the notice, a charge
must be laid within 48 hours or the notice will cease to be in force: see ss 42C(1)(a), 42P(a).

o The property concerned is not affected by a restraining order or application for a restraining
order under the Act or the Criminal Assets Recovery Act 1990. A restraining order under
either piece of legislation has substantially the same effect as a freezing notice and may be
obtained on application to the Supreme Court, ordinarily on an ex parte basis.

» [t is appropriate in the circumstances to confirm the freezing notice.

Further issues that may be relevant to the determination of an application to confirm a freezing
notice include:

Existence of a rebuttable presumption of tainted property in some instances Section 42L(6)
provides for a presumption that property is tainted property in circumstances where evidence is
given at the hearing that it was found in the possession of the defendant at or immediately after
the commission of the offence.

If no evidence to the contrary is given, the subsection provides that the court must presume
the property was used in, or in connection with, the commission of the offence.

If evidence to the contrary is given, the freezing notice must not be confirmed unless the court
is satisfied, on the balance of probabilities, that the property was used in, or in connection with,
the commission of the offence.

Provision of undertakings as to costs or damages on behalf of the State The court may in
its discretion refuse to confirm a freezing notice unless appropriate undertakings are provided on
behalf of the State by an appropriate officer in relation to the payment of costs or damages that
may arise from the making or operation of the notice. Ordinarily, a signed undertaking will be
provided to the court at the hearing of the application. See s 42N.

Upon determination of the application:

If the freezing notice is confirmed The court must make a property management order in
relation to the property concerned, which is taken to be part of the freezing notice: s 42L(5).

If the freezing notice is set aside The defendant or another person entitled to the property
concerned may apply to the Attorney General for its return under s 428S.

Property management orders
A number of different orders are available to the court when making a property management
order upon the confirmation of a freezing notice.

Section 42M(1) provides for the making of a standard property management order by which
the Commissioner of Police is directed to:

« take control of the property concerned (if it is not already under the Commissioner’s control)
and dispose of it in the manner specified in the order, and

 retain any proceeds until they become payable to another person or the State under the Act.
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There may be matters where an alternative arrangement is appropriate; for instance, that the
property be taken and held by another person but not disposed of, or remain frozen but in the
possession of the defendant or another person. Accordingly, s 42M(2) goes on to set out the
following alternative orders that the court may make if appropriate to do so:

 that the defendant or another person not dispose of or otherwise deal with the property
specified in the order, except to the extent and in the circumstances that may be set out in
the order

o that the NSW Trustee and Guardian or Commissioner of Police retain or take control of
the property. Section 42M(4)(b) provides for additional orders that may be made in this
circumstance

« that the property be returned to the defendant or another person

« that the defendant or another person be allowed to access the property specified in the order.

Considerations when making a property management order

Section 42M(3) sets out the matters the court is to consider when determining what property
management order should be made:

(a) if the defendant is in custody — whether they are likely to be granted bail

(b) any hardship reasonably likely to be caused to the defendant or a third party

(c) if the defendant is an Aboriginal person or a Torres Strait Islander, when considering
hardship — the responsibilities arising from the defendant’s ties to extended family and
kinship

(d) the nature of the property and whether it is unique in nature

(e) the case against the defendant

(f) the expenses relating to storage and maintenance of the property

(g) the use that is ordinarily made or had been intended to be made of the property.

Content of a property management order

In making any of the above orders, the court:

e must, in the case of any order directing the sale of the property concerned, require it to be
sold for not less than its value at the time of sale (s 42M(5))

e may include directions in relation to a particular part of the property concerned (s 42M(1),
(2))

e may include provision for the defendant’s reasonable living expenses, business expenses, or
reasonable expenses in defending a criminal charge (s 42M(4)(a))

There is no maximum limit set for the amount of legal expenses. The Act provides only
that they must be reasonable, without further guidance or measure as to reasonableness. A
defendant must establish on the balance of probabilities that they:

(1) will incur legal expenses in connection with defending the criminal charge, and
(i) are not able to meet their reasonable expenses without resort to the tainted property.

This will ordinarily require evidence of their other assets and whether legal aid is
available. For consideration of “reasonable legal expenses” in case law: see [36-100].

» may make other ancillary or consequential orders it thinks appropriate in the circumstances
(s 42M(4)(c)).

LCBB 148 223 JUN 23



[36-060] Proceedings under the Confiscation of Proceeds of Crime Act 1989

Power to make further orders

Under s 42V, a court that confirms a freezing notice or is dealing with proceedings for the
serious offence to which the notice relates may, at any time, make any orders ancillary to the
freezing notice that it considers appropriate. Without limitation, this includes an order:

» to set aside the freezing notice in respect of all or part of the property to which it relates
(s 42V(2)(c))

e to vary the terms of the freezing notice such as the property to which it relates and any
conditions of the notice (s 42V (2)(a))

o relating to the carrying out of an undertaking given by the State in connection with
the confirmation of the freezing notice in regard to the payment of costs or damages
(s 42V(2)(b)).

Pursuant to s 42V(3), such an order may be made upon application of an appropriate officer,
the owner of the property, a person directed to take control of the property under the freezing
notice, or any other person in respect of whom the court grants leave.

Duration of orders

If the court proceeds to make a confiscation order following the defendant’s conviction of
a serious offence in circumstances where a freezing notice is already in place, it may set
aside or make any other order concerning the operation of the freezing notice that it considers
appropriate: s 42Q(1).

A freezing notice otherwise remains in force until such time as it ceases upon one of the
events listed in s 42P. In cases following the confirmation of the notice and making of a property
management order by the court, this may be where:

» the charge for the serious offence is withdrawn, and the defendant is not charged with a
related offence by the time of the withdrawal (s 42P(c))

» the defendant is acquitted of the charge or the charge is dismissed, and the defendant is not
charged with a related offence by the time of the withdrawal (s 42P(d))

» upon the conviction of the defendant, the court refuses to make a forfeiture order in relation to
the property the subject of the freezing notice, and any appeal against the refusal is finalised
or the appeal period expires without an appeal being made (s 42P(e))

e atany time the court makes an order setting aside the freezing notice in relation to the whole
of the property to which it relates (s 42P(f)).

Section 428 provides that when a freezing notice ceases to be in force, the defendant or other
person lawfully entitled to the property may apply to the Attorney General for its return. If the
property has already been sold pursuant to a property maintenance order, the defendant or other
person is entitled to be paid an amount equal to the value of the property together with interest
calculated from the date of disposal of the property.

Sample order

I confirm the freezing notice issued on [date] in respect of [property]. | make a property
management order in the following terms [select applicable]:

e Standard order

| direct the Commissioner of Police to [select applicable] take/retain control of the
property and dispose of it by [manner of disposal, eg, sale at public auction] for no less
than its value at the date of sale.
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The Commissioner is to retain the proceeds of the sale of the property, together with
any interest, until they become payable to a person or the State under the Confiscation
of Proceeds of Crime Act 1989.

[If applicable] From the proceeds of sale of the property, the defendant is to be provided
with the amount of [specify] for the purpose of his/her [select applicable] reasonable
living expenses/reasonable business expenses/reasonable expenses in defending a
criminal charge.

e Retention of property by third party

| direct [select applicable] the NSW Trustee and Guardian/Commissioner of Police to
[select applicable] take/retain control of the property but not dispose of or otherwise
deal with the property until further order of the court authorising such disposal or
dealing.

[If applicable, specify any further directions, eg] The property is to be held in a secure
garage/storage facility in such a manner that maintains it in its current condition.

o Return of property to defendant/other person
| direct that the property be returned to [specify] the defendant/[other person].

[If applicable] The property is not to be disposed of or dealt with by the defendant or
any other person until further order of the court authorising such disposal or dealing,
[if applicable] except in the following circumstances: [specify].

[36-080] Confiscation orders

Last reviewed: June 2023

Procedural aspects

When an application may be made

Under s 13, upon a person’s conviction for a serious offence, an appropriate officer may apply
to the court for:

o a forfeiture order, and/or

e a pecuniary penalty order, in the case of a serious offence other than a drug trafficking
offence, or

e adrug proceeds order, in the case of a drug trafficking offence.

Section 13(3) provides that unless leave is obtained from the Supreme Court, an application
for a confiscation order must be made within the “relevant period”, defined in s 4 as 6 months
after the day on which:

(a) the offender was sentenced for the serious offence, or

(b) an order was made in relation to the offence under s 10 of the Crimes (Sentencing
Procedure) Act 1999, or

(c) the court took the offence into account under Pt 3, Div 3 of the Crimes (Sentencing
Procedure) Act 1999, or

(d) the person is taken to have absconded under s 6.
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Notice of application and standing

Notice of an application for a confiscation order against the property of a person convicted of
a serious offence must be given by the appropriate officer to the person: s 14(1)(a).

Where a forfeiture order is sought, s 14(1)(a) also requires written notice to be given to any
other person the appropriate officer has reason to believe may have an interest in the property.

A person to whom notice is given is entitled to appear and adduce evidence at the hearing
of the application: s 14(1)(b).

Amendment of application

Section 15(1) empowers the court to amend an application for a confiscation order at any
time prior to determining the application either upon the request or with the approval of the
appropriate officer.

However, if the amendment would have the effect of including additional property or
benefits, it must not be made unless the court is satisfied that:

« the property or benefit was not reasonably capable of identification at the time the original
application was made, or

e necessary evidence became available only after the application was made: s 15(2).

Further notice requirements apply: see ss 15(3), (5). At a hearing to amend an application, a
person who claims an interest in the relevant property may appear and adduce evidence: s 15(4).

Forfeiture order

Under s 18(1), upon application following the conviction of a person for a serious offence, the
court may make an order that specified property is forfeited to the State if it:

» is satisfied the property is tainted property

e in the case of property that is the proceeds of the depiction of the offence in a public
promotion (see (d) in the definition of tainted property in s 4(1)) — is satisfied it is
appropriate to treat the property as being derived or realised by the defendant because of
the commission of the offence

Section 18(1A) provides that in considering this, the court may have regard to any matter
it thinks fit, including:

— whether or not such treatment of the property it is in the public interest
— whether the depiction of the offence has any general social or educational value

— the nature and purposes of the public promotion, including its use for research,
educational or rehabilitative purposes.

 has taken into consideration, having regard to the material before the court:
— the use ordinarily made or intended to have been made of the property

— any hardship to the defendant or any other person that is reasonably likely to arise
following the making of the order. In considering hardship, the court:

» 1s not to take into account any hardship to the defendant arising from the sentence
imposed in respect of the offence: s 18(2)

» must take into account hardship reasonably likely to arise in the case of an Aboriginal
or Torres Strait Islander defendant arising from their ties to extended family and
kinship: s 18(2A).
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Consideration of “hardship” in case law

Much of the case law on the issue of hardship has arisen in circumstances where consideration
has been given to whether property that has been used in or in connection with the commission
of the offence should be subject to forfeiture. It has been noted that:

e A purpose of the Act is to cause a measure of hardship in the deprivation of property; thus,
consideration of hardship requires something more than “ordinary hardship in the operation
of the Act”: R v Lake (1989) 44 A Crim R 63.

o Hardship should be assessed in proportion to the offence in question: see R v Bolger (1989)
16 NSWLR 115 at 126—-127. Ultimately, regard should be had to whether a forfeiture order
would be severely disproportionate to the circumstances of the offence and the nature and
degree of offending. If there is some disproportion, this of itself is not necessarily a reason
to refuse an order in view of the intended deterrent purpose of the legislation: see Taylor v
AG (S4) (1991) 53 A Crim R 166 at 179.

o There is an “infinite variety of circumstances” that may affect the exercise of the discretion
whether or not to order forfeiture, but in broad terms relevant considerations may include:

— the circumstances of the offence

— the extent to which the property was connected with the commission of the offence

— the seriousness of the offending

— the value of the property in relation to the offence

— the likely consequences of an order on the defendant and others who may be affected by it
See Taylor v AG (S4) (1991) 53 A Crim R 166 at 178.

In Zahrooni v R [2010] NSWCCA 252, the NSW Court of Criminal Appeal at [60] stated:

o The primary purpose of the Act is to make crime unrewarding and unproductive.

e In accordance with the decisions in Lake and Bolger, this has the consequence that when
considering the forfeiture of property that is used in or in connection with the commission
of crime rather than being the proceeds of crime, a proper exercise of the discretion in s 18
of the Act requires consideration of the extent to which the property concerned was used
in or in connection with the commission of the offence and the question of proportionality.
Also see NSW Crime Commission v Pettit [2021] NSWSC 980 at [86] which considers the
phrase “used... in connection with” in the context of “serious crime use property” in s 9B(2)
of the Criminal Assets Recovery Act 1990.

o [f'the use of the property in connection with the commission of the offence is incidental, this
will be a relevant consideration.

See further [36-100].

Rebuttable presumption

A rebuttable presumption that property is tainted applies in instances where there is evidence
before the court that the property was in the possession of the person at or immediately after
the commission of the offence: s 18(4). If no evidence to the contrary is given, the court
must presume the property was used in, or in connection with, the commission of the offence:
s 18(4)(a). If evidence to the contrary is given, an order must not be made unless the court is
satisfied, on the balance of probabilities, that the property was used in, or in connection with,
the commission of the offence: s 18(4)(b).
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Content of orders

Further matters to be addressed where relevant include:

Property other than money Where a forfeiture order is made in relation to property other than
money, the court must specify an amount in the order that it considers to be the present value of
the property: s 18(3).

Third party interests A forfeiture order may be made where a third party has an interest in
the property. If making an order in such circumstances, the court should specify the extent of the
estate, interest or rights in the property that are affected by the order as contemplated by s 18(5)

As the property only vests in the State to the extent specified in the order under s 19(1)(a),
the third party may accordingly be compensated to the extent of their interest in the event the
property is then sold or disposed of.

In some instances, including in the event a third party without notice of an application for a
forfeiture order subsequently becomes aware of the order, the third party may apply to the court
for a declaration as to the nature, extent and value of their interest in the property and an order
for the transfer of the property to them or the payment of an amount equal to the value of their
interest. See s 20 in relation to the circumstances in which an application may be made and the
considerations of the court in determining whether to make such an order.

Leave to dispose of property early

When a forfeiture order is made, unless the court grants leave, the State is not permitted to
dispose or otherwise deal with the property until such time as the period for appealing the
order or conviction for the serious offence lapses, or any appeal is finally determined or lapses
(whichever is later): s 19(3).

The prosecutor will ordinarily seek leave to dispose of the property before the expiration
of this period, particularly in instances where it is argued that the value of property such as a
vehicle is likely to depreciate.

Sample order

| order that property of the respondent, being [specify], is forfeited to the State [if
applicable] to the extent of the respondent’s estate/interest/rights in such property, namely
[specify nature and extent].

[For property other than money] | consider the current value of the property to be [specify
amount].

[Select, if applicable] | grant/refuse leave for the property to be disposed of or otherwise
dealt with by or on behalf of the State before the “relevant time” within the meaning of
s 19(4) Confiscation of Proceeds of Crime Act 1989.

Forfeiture of relevant property if person convicted of serious offence
Last reviewed: May 2023

Section 17B(1) provides a person’s relevant property is forfeited to the Crown:

(a)
(b)

(c)

at the end of the relevant period, or

if an application for an exclusion order is made, on the day it is dismissed including any
appeal, or

if an application to vary or set aside a restraining order or confirmed freezing notice is
made, on the day it is dismissed including any appeal.
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“Relevant period” is defined in s 4 and is set out above. “Relevant property” is defined in s 17A.

Exclusion orders

A person may, during the relevant period, apply to the relevant court for an order excluding
some or all of the relevant property from forfeiture under Pt 2, Div 1A in respect of forfeiture
if convicted of a serious offence: s 17D(1). The person must give written notice to the relevant
authority of the application and the grounds on which it is made, and the relevant authority may
appear and adduce evidence at the hearing of the application: s 17D(2), (3).

On hearing the application, the court may direct the relevant property be returned to the
applicant if satisfied, on the balance of probabilities, that the applicant’s interest in the property
is not tainted property or, if the relevant property relates to a restraining order under s 43A,
not unlawfully acquired property: s 17D(4)(a). Otherwise, it may dismiss the application:
s 17D(4)(b).

The court must not make an order under s 17D, if the property the subject of an application
has been forfeited under Pt 2, Div 1A: s 17D(5). The court may declare relevant property has
been so forfeited under s 17F.

Recovery of forfeited property

Section 17G provides a person may apply to the relevant court for an order to recover their
interest in the relevant property within 6 months after it has been forfeited under Pt 2, Div 1A.
The person must apply for leave if a forfeiture notice was given, or reasonable steps were taken
do so: s 17G(3). The court may grant leave if satisfied:

(a) the person had a reasonable excuse for failing to make an exclusion order application during
the relevant period, or

(b) if the person made an exclusion order application and appeared at the hearing of it, they
have new evidence not available during the hearing, or

(c) there are special grounds for granting leave: s 17G(4).

The person must give written notice to the relevant authority of the application and the grounds
on which it is made, and the relevant authority may appear and adduce evidence at the hearing
of the application: s 17G(2), (5).

Under s 17G(6), on hearing the application, the court must:

(a) (1) if the interest has been sold or otherwise disposed of, order that the Crown pay the
applicant the value of their former interest in the property as determined by the court
on the day of the determination, or

(i1)) otherwise — order that ownership of the property vests in the applicant and the
interest in the property be returned to them, or

(b) otherwise — dismiss the application.
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The court must not make an order under s 17G(6)(a) unless satisfied, on the balance of
probabilities:

(a) the applicant was not involved in the commission of the serious offence in relation to which
the relevant property was forfeited,

(b) if the applicant acquired the interest at the time of or after the commission of the offence,
they acquired it:

(i) for sufficient consideration, and

(i1)) without knowing, and in circumstances that would not arouse a reasonable suspicion
that, at the time of acquisition, the property was unlawfully acquired (for property
that relates to a restraining order made under s 43A), or otherwise, tainted: s 17G(7).

Pecuniary penalty order

Under s 24(1), upon application following the conviction of a person for a serious offence other
than a drug trafficking offence, the court may assess the value of benefits derived by the person
from the commission of the offence and order the person to pay an equivalent pecuniary penalty
to the State. The order may apply to property in the possession or control of the person, as well
as benefits provided for a person, either within or outside New South Wales: s 25(6).

Assessing the value of benefits

When assessing the value of the benefits, s 25(2) provides for the court to have regard to the
information before it concerning:

e The money or value of other property or other benefit that came into the possession or
control of the defendant or another person at the defendant’s request or direction due to the
commission of the offence: s 25(2)(a), (al), (b)

e In relation to drug offences, the market value of similar substances at the time of the
offence and the amount or range of amounts ordinarily paid for the doing of an act (such

as supplying): s 25(2)(c)

e The value of the defendant’s property before and after the commission of the offence, or
where the defendant has been convicted of more than one offence, at the time before, during
and after the period of the offences: s 25(2)(d)

e The defendant’s income and expenditure before and after the commission of the offence, or
where the defendant has been convicted of more than one offence, at the time before, during
and after the period of the offences: s 25(2)(e)

In arriving at a valuation of the benefits, the court:

e is not to deduct any expenses or outgoings incurred by the defendant in the commission of
the offence(s) when calculating the value of the benefits derived by the defendant: s 25(5)

* is to reduce, where applicable, the pecuniary penalty to be paid by an amount equivalent to
the value of any property in respect of which a forfeiture order is to be made: s 24(2)

e may treat any property that is subject to the effective control of the defendant (within the
meaning of s 10) as property of the defendant for the purpose of assessing the value of
benefits derived by the defendant from the commission of the offence: see further, s 27.
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Benefits from the depiction of the offence in a public promotion

When considering whether to treat a benefit provided for the depiction of an offence in a public
promotion as a benefit derived by the defendant due to the commission of the offence, the court:

e may have regard to any matter it thinks fit, including:
— whether or not such treatment of the property it is in the public interest
— whether the depiction of the offence has any general social or educational value

— the nature and purposes of the public promotion, including its use for research,
educational or rehabilitative purposes: s 25(2A)

e may treat the value of the benefit derived by the defendant due to the commission of the
offence as being a proportion of the total value of the benefit derived from the promotion
as seems just and equitable in the circumstances, where satisfied that part but not all of the
public promotion relates to the depiction of the offence: s 25(2B).

Rebuttable presumption

A rebuttable presumption applies where evidence is given that the value of the defendant’s
property after the commission of the offence or at the end of the period of offences exceeds
the value of the property beforehand. The court is to treat the value of benefits derived by the
defendant due to the commission of the offence as being not less than the excess, unless the
defendant satisfies the court that all or part of the excess was due to causes unrelated to the
commission of the offence(s): see s 25(3), (4).

Drug offences

Section 25(7) provides for a member of the Police Force or Australian Federal Police or a
Customs officer who is experienced in the investigation of indictable offences to give evidence
of the market value of a prohibited drug or plant, or the range of amounts payable for a
performing an act in relation to a prohibited drug or plant, at a particular time or period. The
subsection is expressed as applying despite any rules of law or practice in relation to hearsay
evidence.

Sample order

| assess the value of the benefits derived by the respondent due to his/her commission
of a serious offence to be [specify amount].

| order the respondent to pay a pecuniary penalty of an equal amount to the State, [if
applicable] reduced by the amount of [specify amount] to take account of the value of
property that is the proceeds of the offence and [select applicable]:

e has been forfeited to the State under this Act, or
o has been forfeited to another State or Territory under a law of the Commonwealth, or

e inrespect of which a forfeiture order is proposed to be made.

Drug proceeds order

Under s 29(1), upon application following the conviction of a person for a drug trafficking
offence, the court is to determine whether a defendant has derived benefits at any time in
connection with drug trafficking (within the meaning of s 4), and if so, assess the value of those
benefits and order the person to pay an equivalent pecuniary penalty to the State.
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The process for making a drug proceeds order and the matters for consideration in assessing

the value of any benefits are substantially similar to those that apply in relation to pecuniary
penalty orders: see further, ss 29, 30. Differences include:

When assessing the value of benefits derived by the defendant The court may consider the
value of the defendant’s property, income and expenditure that appears to have been held since the
defendant’s conviction, or to have been transferred to the defendant at any time within a period of
6 years prior to the date when proceedings against the defendant were commenced: s 30(1)(f), (g).

Provision for statements relating to drug trafficking Section 31 provides for the prosecution
to tender a statement to the court that sets out any matters relevant to determining whether the
defendant has derived benefits from drug trafficking or the assessment of the amount of those
benefits.

Where the statement has been served on the defendant, the court can require the defendant to
indicate the extent to which he or she accepts each allegation contained in the statement: s 31(2).

If the defendant accepts an allegation to any extent, it is to be treated as conclusive of the
matter to which it relates: s 31(1)(b).

If the defendant does not indicate the extent to which he or she accepts an allegation, it may
be treated as an acceptance of the allegation (except where the allegation in question is that the
defendant has benefited or has derived a benefit from drug trafficking carried on by the defendant
or another person): s 31(3).

Sample order

| assess the value of the benefits derived by the respondent in connection with drug
trafficking to be [specify amount].

| order the respondent to pay a pecuniary penalty to the State of [specify], being an
amount equal to the value of the benefits derived by the respondent in connection with
drug trafficking, [if applicable] reduced by the amount of [set out amount] to take account
of the value of property that is the proceeds of drug trafficking and [select applicable]:

o has been forfeited to the State under this Act, or
o has been forfeited to another State or Territory under a law of the Commonwealth, or

¢ in respect of which a forfeiture order is proposed to be made.

Drug trafficker declarations

The DPP or a police prosecutor may apply to an appropriate court for a drug trafficker
declaration against a person convicted of a serious drug offence (as defined in s 5(2) of the Drug
Supply Prohibition Order Pilot Scheme Act 2020: s 34(6)) during the sentencing proceedings for
the serious drug offence or at another time: s 34(1), (2). The court must make a drug trafficker
declaration if the person has been convicted of:

at least 3 serious drug offences in the previous 10 years, or

a serious drug offence involving a commercial quantity of a prohibited drug or plant (as
defined in the Drug Misuse and Trafficking Act 1985: s 34(6)), or

a serious drug offence and the court is satisfied the person is or was a member of a criminal
group (as defined in Pt 3A, Div 5 Crimes Act 1900: s 34(6)): s 34(3).

A drug trafficker declaration expires after five years: s 34(5).
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Forfeiture orders

An appropriate officer may apply for a forfeiture order in relation to property belonging to, or in
the effective control of, a person against whom a drug trafficker declaration is made: s 34A(1).
Such an application must be made within 12 months of the making of the declaration: s 34A(2).

The court must make the forfeiture order unless satisfied the person’s property was lawfully
acquired, the onus of which is on them: s 34A(3), (4), (7), (8).

Once an application has been determined, no further application may be made in respect of
the same drug trafficker declaration, except with the leave of the Supreme Court: s 34A(5).

Sections 14—17 and 19-22 apply to a s 34A forfeiture order in the same way they apply to
a s 18 forfeiture order.

Relevant case law
Last reviewed: May 2023

Tainted property

See table of relevant case law on tainted property at www.judcom.nsw.gov.au/publications/benchbks/
local/confiscation_proceeds crimes_act.html#p36-100.

Reasonable legal expenses

Relevant considerations

In NSW Crime Commission v Younan (1993) 31 NSWLR 44, in considering the discretion to
provide for reasonable legal expenses when making of a restraining order under what is now
the Criminal Assets Recovery Act 1990, the court set out four factors that need to be considered:

1. the strength of the prosecution case
2. the size of the fund of the property involved
3. the probable amount of the legal expense, and

4. the effect of any exemption upon the achievement of the purposes of the Act.

In R v Weightman (unrep, 23/06/04, NSWSC), Studdert J added a fifth factor:
5. the source of the funds.

The defendant in Weightman was charged with murder of his parents. The property he inherited
under their will was the subject of a restraining order, from which the defendant sought provision
for his reasonable legal expenses in defending the murder charges. In refusing the defendant’s
application, Studdert J noted comments in Younan that:

the notion that a thief ... might use the actual funds taken from another for the payment of the
lawyers of either of both of them so that, at the end of the proceedings there would be no real
prospect of recovery by the owner is self evidently objectionable. It would have the effect of
defeating the purpose of legislation such as the Act.

The outcome in Weightman can be contrasted with DPP v Brown [2005] NSWSC 870, where
the funds the subject of a freezing notice were profits from a media interview rather than being
the alleged proceeds of crime. The defendant, a security officer, was charged with murder after
shooting a man who had attempted to rob her. Prior to being interviewed and charged by the
police, a news and current affairs program paid the defendant for an interview in which she
gave her version of events.
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Evidence was given that the defendant would not likely be entitled to legal aid and would
therefore need to fund her defence. As the application for access to the funds was made prior to
the committal hearing, it was difficult to assess the strength of the case. In apparently reluctantly
allowing the defendant access to the funds for the purpose of her defence, Howie J stated at [20],
[25], [28]:

The general policy behind the Act is that persons should not be able to profit from their criminal
behaviour either directly or indirectly. That policy applies with considerable force to the money
obtained by, or promised to, the applicant by selling her story to the media. To engage in that
activity while at the same time avoiding assisting the police with their investigations was morally
reprehensible.

The difficulty in the present application is that, had the restrained funds not been available, the
applicant would be in the position faced by most person who find themselves in the predicament
of defending a prosecution for a serious criminal offence without funds to engage counsel let alone
experienced senior and junior counsel. She may not have been entitled to legal aid because of the
constraints imposed in relation to committal proceedings. Yet ... having regard to the seriousness
of the allegation, the state of the evidence and the need to cross-examine two vitally important
witnesses, it would not be inappropriate for the applicant to be represented by those who seek
to act for her.

I was initially of a mind to refuse the application so strong is the policy inherent in the legislation
against persons, such as the appellant, selling their version of events to the media and the
deterrence aspect of depriving such persons of the benefit obtained from allegedly criminal
activity ... Had the charge been less serious, had the committal proceedings not involved the
cross-examination of witnesses, and had I been in a better position to assess the strength of the
prosecution case, | would have found ... the balance to be in favour of refusing the application
notwithstanding that it might have had the effect of depriving the applicant of legal representation,
or at least her preferred legal representation. However, for the reasons above, I ultimately formed
the view that the public interest was that some of the funds be released to the applicant for her
defence of the charge of murder at committal proceedings.

Tension between objects of the Act and right to legal representation

It is evident from the case law that there is a conflict between the objects of legislation that
has the effect of preve